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BILL OF COMPLAINT 
Your Complainant respectfully represents as follows: 
1. That by deed dated March 23, 1927, and of record in 
.. the Office of the Clerk of the Circuit Court of Highland County, 
Virginia, in Deed Book 25 at page 181, Maggie Harper became the 
owner of a certain tract of real estatecontaining 353 acres, more 
or less, situate near what is locally known as the Forks of the 
Water, in Monterey Magisterial District, Highland County, Virginia. 
2 . That by deed dated November 27, 1932, and of record 
in Deed Book 27 at page 498, Maggie Harper, et vir, conveyed from 
the said 353 acre tract, a tract containing 45 acres, more or 
II less, unto C. D. and P. H. Gum, reserving unto herself a right of 
I' 
I 
way over said 45 acres as follows: "The parties of the first 
part r eserve the right to remove the timber from their adjoining 
land over the land conveyed by this deed, with the least possible 
,. damage and at seasons of the year when the least damage would 
•' 
:• ,, 
ii 
!I 
,, 
result therefrom." 
3. That by deed dated July 20, 1946, of record in the Off~ce 
I 
of the aforesaid Clerk in Deed Book 34 at page 354, C. D. Gum ! 
acquired all the interest of P. H. Gum in said 45 acre tract. 
4. That by deed dated September 16, 1968, of record in 
the Office of the aforesaid Clerk in Deed Book 48 at page 341, 
hers of C. D. Gum conveyed, inter alia, the said 45 acre tract 
unto Defendant W. D. Ward. 
5. That by deed dated May 6, 1946, and of record in the 
Office of the aforesaid Clerk, in Deed Book 34 at page 210 , 
Maggie Harper, et vir, conveyed unto Dwight Harper a tract of land 
containing 305.57 acres, this being the remainder of the afores a id 
353 acre tract and the "adjoining lands" referred to in the reserved 
right of way as aforesaid. 
1 
6. That a road, locally known as the Sb:ader Road, passes 
' over Defendant's 45 acre tract, leading from Virginia Route No. 
625 to the 305.57 acre tract owned by Complainant, whereby ingress 
and egress is gained to Complainant's 305.57 acre tract. 
7. That for a period exceeding fifty years, your Complainant 
and the predecessors in title to your Complainant have used the 
said Shrader Road leading from Route No. 625 unto the land now 
owned by Complainant for ingress and egress to the aforesaid 305.57 
acre tract, and for the lBtloval of wood and timber therefrom, which 
said use has been open, hostile, notorious, and uninterrupted with 
claim of right during said period of use. 
8. That by virtue of the right of way reserved by Maggie 
\!Harper in Deed Book 27 at page 498 as aforesaid, as well as by vir-
' 
i! tur of the use set out in Paragraph (7) hereof, Complainant is en-
1' 1! 
titled to use said right of way and roadway for ingress and egress 
to his said 305.57 acre tract and for the removal of timber therefrom. 
9. That in 1977, Defendant refused to allow Complainant 
to use said Shrader Road for ingress and egress to Complainant's 
305.57 acre tract and futher has refused to allow Complainant to 
remove timber from said 305.57 acre tract over Defendant's 45 acre 
tract, despite the reservation reserved by Complainant's predecessar 
· in title in Deed Book 27 at page 498 as aforesaid. 
10. That by virtue of the denial of use of the right of 
, way by Defendant, your Complainant is unable to gain ingress and 
egress to his 305.57 acre tract whereby he might remove timber 
therefrom, and by virtue of said denial, Complainant suffers ir-
reparable damage, the nature of which damages makes ascertainment 
thereof and adequate redress at law uncertain. That Complainant 
has no adequate remedy at law. 
a 
WHEREFORE, your Complainant prays that/ temporary ·and 
and permanent injunction be entered restraining and enjoining W. 
2 
•' i' 
i' 
D. Ward and his predecessors in title from in any way interfering 
with the use of said roadway and right of way by your Complainant, , 
his agents, successors and assigns, or from doing any act which 
may interfere with the free use and enjoyment of said right of way 
and roadway by your Complainant, his agents, successors and assigns, 
that the Court establish and determine the respective rights of the 
parties hereto in and to the use of said right of way and roadway, 
that the Court establish the location of said right of way and 
roadway, that the Complainant be awarded reasonable attorney 's 
fees and costs, and that your Complainant may have such other, 
further and general relief as the nature of its case may require or 
to equity shall seem meet. 
And your Complainant will ever pray, etc. 
STATE OF VIRGINIA 
County of Highland, to-wit: 
The foregoing Bill of Complaint was acknowledged before me 
this 3/~ day o(/)1(1..V.} ... ! I , 1978, by Dwight Harper, who after beirg 
duly sworn, declared that the statements contained therein are 
true and correct to the best of his knowledged, information and 
belief. 
a?P~yl7f:i expires 
ORGj!' E. nu-i.J/:; . 7 
ERWIN S. SOLOMON & ASSOCIATES 
P.O. Box 54 
Monterey, Virginia 24465 
3 
ANSWER 
TO THE HONORABLE WILLIAMS. MOFFETT, JR., JUDGE OF SAID COURT: 
Your Respondent, respectfully represents and avers as 
follows: 
1. Your Respondent neither admits nor denies Paragraphs 1, 
2, 3, 4 and 5. 
2. Your Respondent denies Paragraphs 6, 7, 8 and 10. 
3. Your Respondent admits Paragraph 9. 
WHEREFORE, your Respondent prays that the Bill of Complaint 
exhibited against him be dismissed and that he be awarded costs 
and reasonable attorney's fees incurred. And your Respondent wil 
ever pray, etc. 
,/ GARRISON 
y ,.. 
" ellines, Jr. 
Echols Building 
Staunton, Virginia 
W. D. WARD 
BY COUNSEL 
CERTIFICATE 
I certify that a true and correct copy of the foregoing 
Answer was mailed to George E. Dudley, Esq., Erwin S. Solomon & 
Associates, P.O. Box 54, Monterey, Virginia 24465 on this 13th 
day of September, 1978. 
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DECREE OF REFERENCE 
This cause came to be heard upon the Bill of Complaint and 
answer thereto, upon proof of service by Order of Publication 
against Defendant and was argued by counsel. 
Upon mature consideration whereof, it is ADJUDGED, ORDERED 
' and DECREED that this cause be referred to R. Turner JonelS, 
Commissioner in Chancery of this Court, who is directed to inquire 
and report to the Court as follows: 
A. Whether all parties in interest are properly before the 
Court. 
B. The location of a certain right of way across a tract 
or parcel of land owned by defendant, which land was conveyed unto 
defendant by deed dated September 16, 1968,of record in the Office 
of the Clerk of the Circuit Court of Highland County in Deed Book 
48 at page 341, said right of way for the benefit of a tract or 
'I !· parcel of land conveyed unto Complainant by deed dated May 6, 1946 ~ 
I· 
:; and of record in said Clerk's Office in Deed Book 34 at page 210. 
I. C. The nature of and the extend of the aforesaid right of 
way and the interest of each of the respective parties hereto therein. 
D. The location of the "Shrader Road" and the interest of 
I' each of the respective parties hereto therein. 
I' 
E. Any other matter deemed pertinent by the Commissioner 
or required to be so stated by any party in interest. 
Before proceeding hereunder the said Commissioner shall gi~e 
I 
notice according to law of the time and place of his initial sitting 
to execute this decree. 
And this cause is continued. 
5 
' 
" 
! ' 
i; Req~~sted: i'//A 
Enter: 
JI/IL?/ 7~ 
'JUDGE7 
Filed in the Clerk's Office of the Circuit 
Court of Highland County 
.................. =.lt-~~ ...  1..7.. ................... 19.78. .. 
Cj""'o'flt ld~~~Cf~ 
G 
DEPOSITIONS 
,, 
The depositions of Minnie Gum and others, taken before R. T . : 
I 
Jones, Comissioner in Chancery, of this court , in the a}:;)ove style 
1 Chancery calls on Friday, November 30, 1979 , a t the Courthouse in 
I Monterey, Virginia, pursuant to agreement of counsel to be read 
I as evidence on the behalf of the plcintiff and the defendant in 
I 
I 
.j this proceeding. 
Ii 
Ii 
11 
I 
I 
I 
I 
i 
Present: 
George E. Dudley, Counselor for Complainant 
Dwight Harper, Complainant in person 
W. F. Vellines, Jr. and Charles G. Johnson, Counsel for 
defendant 
W. D. Ward, Defendant in person 
I Dwight Harper a witness of lawful age being first duly sworn 
1 deposes as follows: 
I 
Ii 
., 
I 
I 
I 
I 
I 
Questions by Mr. Dudley. 
Q: State your name for the record please. 
A: Dwight Harper 
Q: Mr. Harper , do you own some land in Highland County? 
A: I do. 
Q: Tell Commissioner where that land is located. 
A: Well, i~s located at Forks of Water on both sides of 220 
and also on south branch of Potomac River. 
(Pause) 
Q: And does this land divide into several tracts? 
A: No it's not, on one tract. 
Q: On one tract. And where does this , is there any land 
which lies between your land and US Route 220? 
A: There it is. 
7 
I 
I 
I 
I 
i 
I 
i 
I 
I 
I 
I. 
i 
i 
I 
I 
I 
11 
I 
ii 
Q: And who owns that land? 
A: (Unintelligible) no that I own, on what I own . 
Q: But there is other, is there land owned by someone 
than you that lies between your land and Route 220? 
A: No. 
Q: You have access to Route 220? 
A: .I do. 
Q: How is that access obtained? 
I 
other i 
I 
' I 
I 
A: 
the mountain all I can say. 
Well, just, uh well it is just level over to you get to 
I 
11 
Q: Alright, now_ In this suit you have alledged that the 
road, known as the Shrader Road, leads to Virginia Route 625 to 
a three hundred and five acre tract owned by you, passing over 
lands of Mr. W. D. Ward, Mr. Defendant? Is that correct? 
A: That is right. 
Q: Alright. Would you describe to the commissioner what 
land of yours the Shrader Road leads to? 
A: The limit lies on the west side of the Potomac River , I 
I 
mean on the east side of Potomac River and uh, joins Mr. Ward, I 
I 
I joins Mr. Shrader, and uh, also used to join Billy, Mr. Gum reall~ 
and this road goes from, what is the name of that little road, 
that Forks of the Water road, I don't know what route that is, 
any way it goes up that main water ••. with the old Shrader Road 
was always located and up this hollow and back across my land. 
Goes all the way to what they call the old Shrader place. And uh, 
the only access to that land is up this Shrader Road but because 
of the geology of the land makes it impossible to get up the front 
side unless you walk up there. Ain't no way to get machinery up 
there to get timber out, and uh, only time that there any other 
8 
I' logs to come out any way behind there was 1937. When my dad and 
I 
Mr. Ed Simmons sold the timber combined on both tracts you see. 
I I On the back side Mr. Ed Simmons' timber came down across the land 
I that Mrs. Floyd Shrader owned at that time, he done sold it now 
I and adjacent to that line the only logs come down Mr . Floyd , on 
,I FloY,d land was just lay just across the line there because they 
·1 I, skidded them with horses in them days nearest way to get •.• 
Ii majority of the other timber come on out the other way and down 
[! the Shrader Road, down by Mr. Gum's house. 
Q: Mr . Harper, would you describe ~o the Commissioner the 
I terrain of this property of yours, would you say it is inaccess-
1 ,. 
ii 
'I 
i 
ible any other way than the Shrader Road. 
A: 
i 
Well, the north side of the mountain is very steep and the 
back side of the mountain it comes down and slips off you know intp 
uh, well into ••• not exactly level but it can be got over with 
machinery you know back on the sunny side. And uh, but the north 
side of the line it is just impossible to get a road up over therel 
! 
I 
and whenever that was skidded before that could not even take horses 
I 
! 
up there. They had to roll the logs off alot of places to steep. ' 
(Pause) And on top of that there been hundreds of thounsands of 
I 
feet of 
I Shrader 
Q: 
logs of lumber to come down this road , you know the old 
Road. 
Mr. Harper, who owned the property that you have prior 
to the time that you obtained that 
A: My mother and father. 
Q: And who owned it prior to that time? 
A: My mother's grandfather. 
Q: And approximately then how long has this land been in 
your family? 
A: 
l years, I 
I 
Well, I would say seventy-five years approximately seventv-
don 't know how long m~great grandfather owned the land. 
You know of your own knowledge any time that your Q: 
1grandf ather or your father owned the land that timber was brought I 
over the Shrader Road. 
I 
I 
I 
I 
A: Any time, any brought out from back behind on the south i 
side, come down that way. 
Q: How many times over a period of years that this land 
I 
I 
been ! 
jin the family has timber come over the Shrader Road from that 
I property. 
A: Well, after it was sold in 1937 it got out some of it , it 
I 
1
was, I cut some logs in there in about 1938, 39 I brought down I 
this road. That was some that was leftovers that they did not ! 
take out with. I brought that down and from time to time since tht t 
whenever I needed some logs and lumber for my own use I went back i 
I I 
in there and cut a few logs and hauled them down the road, but I I 
1
haven't been able to do it since Mr. Ward bought it . That , which 
!was about 1966. The last I have hauled out of there was about 
I 
i 
I 
i 
I 
1964, 65. 
I 
I Q: You hauled logs out in 1964 some? 
A: Yes. I 
I 
Anybody else take any timber out of ther on your behalf? i 
I 
Q: 
A: On my behalf? 
Q: Yes sir. 
A: No sir. 
Q: And you say 1964, 65 you hauled the last timber, what 
jdid Mr., you say that Mr. Ward has denied y ou the right to haul 
!timber over this road. 
I 
I 
I 
I 
I 
I 
I 
I 
i I A: Yes sir. 
I 
Q: Will you describe for the Commissioner how that 
A: Well, he locked the gate and. 
occurred? I 
I 
I 
I 
11 
Q: Approximately when did he do that. 
A: First, I notice well right after he bought the land, put 
it around 1968 or whenever it 
Q: And have you requested that he allow you take timber out? 
I 
I 
I 
A: What? 
i Q: Have you requested that he . • . I 
11 A: Yes sir, I have asked him several times to give me a key I 
II to that land and he said he would. One time he told me , said I 
II if you want to take timber out of here sometime said we will work I 
/! something out and I will give you a key to that land but he never l 
11! l I did till about four years ago. He give me a key and I was able t~ 
1 
use it one time to take people back up in there to show them the i 
I 
1i property back there and then after that he changed the locks. An~ 
1
1 I 
11 I ain't been able to get to it since. I 
i ! (Pause) I 
1! Q: Mr. Harper during the time prior to Mr. Ward's acquisi- I 
li II 
I 
l 
tion of the land, did you use this right-of-way , this Shrader 
Road anytime that you saw fit to use it? 
Ii 
Yes sir, at anytime there was no restriction on it what A: 
so ever. 
I 
I 
I 
I 
Q: Did you plead the fact that you had a right-of-way over 
I the property? i! 
11 
II 
I 
A: I thought I had a right-of-way If I use it and it 
had been a public road at one time. 
Your honor, I object to that to the extent MR. VELLINES: 
that it states illegal conclusion. 
·1 MR. DUDLEY: Well , I think it goes to state of his mind as 
I Ii to whether or not the use of hostile open. 
' 
i 
I 
I 
I 
I 
! 
i! 
ii 
MR. VELLINES: Well if it is used for that purpose I have 
to suggest that the person answer the question. 
Q: Can you estimate to the Commissioner how much timber 
you moved, has been moved over that road during the period 
that you and your parents and grandparents owned it? 
A: Of my own timber? 
11. 
I 
Q: Yes sir, of the timber on the three hundred and five 
acre ~~act • 
. 
A: Well, I do not know that is a little hard to say, I 
imagine several hundred thousand feet that come, come from that 
side at that time. 
Q: Could you tell the commissioner approximately how many 
I a year 
I 
road? 
prior to Mr. Ward's locking the gate that you used this 
A: How many times since he locked the gate? 
Q: Before he locked the gate. 
A: How many times a year? 
Q: Approximately? 
i A: Well, I would say at least once and maybe twice just 
l1depend on whenever you getting timber~ I mean when you need 
!!timber, you do not need timber everyday like that. Sometimes 
II 
I wanted to get timber out of there since but I had to get some 
from somewhere else because I could not have no access to it. 
11For my own use that is, for farm building, gates and stuff , f ence 
land like that. I 
I 
I 
Ii Q: Let us take 1965 or 66 when you took the last timber 
I out how much timber would you estimate you took out in 1966 ? 
I 
A: Well, I think it was about two or three truck loads !1 
li at that time to build some fence with. 
I 
i 
I 
I 
Q: So you used the road how many times i n 1966? 
A: Since that? 
Q: No. In 1966 removing timber? 
A: Well, I say had to take machinery up there to skid it 
with so I say five , six, or seven times . 
1 Q: And then three more times to remove it with trucks? 
A: Yes. 
12 
II Q: Okay now, prior to that can you recall the last time 
you had taken timber out? 
A: Well, I do not know the date but I have gotten timber 
out of there several times before that, I got some locust out 
of there a time or two before, and uh, before that like I said 
'I I hauled some logs out of there that the other company never, 
left in you see that they never cut and I do not know. 
Q: Would y ou testify that the much timber was taken out 
1938? 
A: 37, 38 right. 
Q: Alright. Subsequent after 1937 or 38 would you estimate 
the commissioner how many times a year you used that road, 
an average? 
A: Well, I would say on the average at least once a year. 
Maybe not to haul logs , but just to get the access to go up 
I
I in there to see a little bit about other things. 
Q: Is this good Hunting land? 
I 
I' II 
A: Pardon. 
Q: Is this good land to hunt on? 
A: It is. 
Q: Do you have any access to it fer hunting? 
I A: No, unless you climb up the mountain and down. (Pause) 
, You take, uh , take a standing timber it ain't like another crop 
I 
I that you take out every year. It takes years grow a crop of 
timber. And so that is the reason this read was not used often . 
I would say every six months or something like that, you know. 
I Q: Mr. Harper, this land is located in Highland County 
11 is it not? 
Ii 
I 
II 
A: It is. 
MR. DUDLEY: 
Vellines may have. 
Answer any questions that Mr . Joh nson of Mr. 
13 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
l 
I 
! 
I 
I 
I 
I 
l 
I 
I 
I 
i 
I 
I 
1 · Questions by Mr . Vellines. 
Q: Mr. Harper , the way I understand it your alleging that 
you need this road because it is the only reasonable way to 
get this timber out. Is that right? 
A: That is exactly right. 
Q: You have access to the timber. Is that Correct? 
/1 back? A: 
If you walk in to it. Can you carry it out on your 
I o~ You have access though , is that correct? 
I 
'I 
11 
Ii 
i 
1 out 
I 
I 
I 
I 
I 
1, 
I· ,,
I 
I 
I 
I 
A: If I walk across the mountain. 
Q: Cost a lot of money to put a road in 
A: (unintelligible) No way to put a road in there. 
Q: No way to put a road in? 
A: No sir. 
Q: You did not consult with Ivan Stone about putting a road 
there? 
A: No, I did not. 
Q: You did not ask Ivan Stone to testify for that you ... 
A: I did. 
Q: And what did you tell him to testify? 
A: What? I did not understand you. 
Q: What did you tell him to testify about? 
A: I asked him if he wanted to testify for hauling logs 
of there from which he has. 
Q: What did he say? 
A: Well, he said he would. 
Q: Is he here today? 
A: No h e is not. 
Q: He is not going to testify is he? 
A: No he is not going to testify today. 
14 
Q: ISn't it a fact that he said that he had not hauled logs 
out over yonder? 
A: No sir, it is not a fact . 
Q: Alright. You aked Mrs. Gum to testify did you not? 
A: I did. 
Q: But didn't you ask her if she would testify that people 
had hauled logs out over that right-of-way leading down through 
her? 
A: I certainly did . 
Q: And she denied this 
\ I. A: She did not (unintelligible) . She did not . 
' 
Q: Alright. We will leave that to her testimony. 
A: She did not. 
Q: You do not deny asking her to testify? 
11 A: I do not. 
I 
Q: Right? 
A: No sir. 
II 
Q: But people brought logs down off that road that runs 
down by her house, is that correct? You asked her to say that 
did you not? 
A: I asked, did not ask her. I asked her if she would go 
up and testify that we used that road. 
Q: Okay . What did she respond? 
A: She said, I like you both, now here is exactly the 
words she said, Said I like you both, I like Mr. Ward and I 
like you . Said I do not want to have nothing in it. And I said 
J okay I understand your point. 
I 
I 
i 
I 
.I 
(unintelligible) 
Q: Answer me yes or no? 
MR DUDLEY: Let him answer the question if he wants to. Go 
ahead. 
15 
Q: Do you have anything further? 
A: What? 
Q: Have you got anything further on that question? 
A: Well now, that is the reason I did not pursue, I did 
not pursue Mrs. Gum I knowed that she had to live there on that 
place and as long as she lived and uh, she said she did not want 
to have one thing one way of the other. 
(Unintelligible) 
Q: Answer yes or no to this question. Did you ask her to 
testify that people had hauled logs, including yourself, down 
over that road and by her in years past? Did you ask her? 
A: I did. 
Q: Alright. Answer me yes or no. Did she agree to testify 
that way? 
A: I just give you the reason she did not agree. 
Q: Alright, that is all I wnat to know. You say that most 
the logs were hauled out in 1937, is that Correct? 
A: 37, 38. 
Q: And your father is Mr. D. A. Harper, is that right? 
A: Right. 
Q: He owned the land at that time, right? 
A: My mother and father owned it. My mother mostly . 
Q: And they were timbering on him and on Mr. Simmons , that 
is the land now owned by Floyd Shrader, is that Right? 
A: Right, but he is sold the land now. 
Q: But 
A: But is was on ••• 
Q: Is it not a fact that both Mr. Harper and Mr . Simmons 
hired timberers? 
A: Mr. Barnett and a Mr. Doyle (unintelligible) timber. 
I That is right they sold both tracts at the same time. 
1.6 
I 
I 
I 
· 11 
I 
I 
Q: Okay they did. Okay and they hauled timber out and it 
is your testimony that they hauled it out over Gum or they 
hauled it out on what is now Floyd Shrader's land? 
A: I just got through saying that the timber laid down next ! 
to the line between me and Mr Simmons, which was on the north 
side down ther adjacent to the line between me and Mr. Simmons 
Some of them logs went down that way because they a skidway down 
there on Mr . Simmons. 
Q: Which way? 
A: What? 
Q: Went down which way? 
A: Down by Mr. Floyd Shrader's house I suppose that is 
what he is going to testify about and the rest of them went 
down by Mr. Gum's house up the other way. 
Q: Where did most of them go? 
A: Up by Mr. Gum's house. 
Q: Did you help with them (unintelligible) 7logs? 
A: I certainly did help haul them logs out of there. 
Q: How old were you at that time? 
A: I was about seventeen years old or eighteen. 
Q: Okay. You helped with the whole operation, is that 
Right? 
A: I certainly did. 
Q: Mr. Harper, I ask you if you are familiar with this 
instrument? 
(Pause) 
A: Yes sir. 
Q: Are you familiar with it? Is that right? 
A: Yes sir. 
17 
I 
I 
· 1 
I 
Q: Did in fact , the logging operation take eighteen months 
or did it take less time than that? 
A: I do not know how long it take. 
Q: By this instrument, was not to take any longer than 
eighteen months? 
A: Well, now it probably did not ... 
MR. VELLINES: Your honor, I ask that I introduce this map 
to the commissioner of state to take judicial notice of. 
(unintelligible) 
Q: That is the instrument that they were operating under, 
is that correct? 
A: That is just the agreement. Yes sir, of selling the 
timber, selling the two tracts to the Barnett and Mr. Doyle. 
Q: In fact at that time your father was running the farm , 
is that right and you were only 17 , is that right? 
A: That's right. 
Q: Your father and Mr. Simmons were on good terms , weren't 
they? 
A: Why, certainly. 
Q: And your father and Charlie Gum were on good terms, 
weren't they? 
A: Certainly. 
Q: And in fact didn't Charlie G1Ilm give your father 
permission to come out over his road? 
A: On the north side, the timber on the north side. 
Q: Well, for this timbering right here, didn't Charlie Gum 
give your father permission to do that? 
A: I don't know whether he dod or not. I don't stipulate 
any of it. 
Q: I'm asking you, do you know? 
A: I don't know. 18 
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Q: How about Floyd Shrader? 
A: I don't know. 
Q: You (unintelligible) 
A: I don't (unintelligible). But Mr. Simmons did. 
Q: As a matter of fact, Floyd Shrader , after his operation, 
when he got control of the land, cut off the timbering? 
A: No he didn't, he told me if I wanted to take timber out 
back in there sometime I could. 
Q: So you asked him for permission? 
A: No, I did not. 
Q: Well you just said ••• 
A: I said he told me that, he on his own free will. 
Q: Well 
A: But, that ain't the way the timber comes out. 
Q: Okay. You went to him did you not? In fact, you have 
1
1i gone to Mr. Ward on a number of occassions and asked for a key , 
! is that right? 
I 
I 
A: I asked for a key and I asked if could bring that timber 
I
I down out there. 
1
1 0: And you have asked Mrs. Gum for a ke~ is that correct? 
I A: I have asked her if she had a key for up in there. 
I 
I 
Q: You did not take any further action when the key was 
not given? 
A: Why certainly not. 
Q: Okay. So you respect their right to lock that right-
of-way up, is that right? 
A: Well, if I did not , he would have me up here in court. 
Had his land posted. 
Q: That is right. You stayed off? 
A: I certainly did , whenever I wanted to go back had to 
ii climb over the mountain. 
i 
,! 
'I 
'1 
! 
I 
Q: Get up over the mountain, go up that ledge? 
A: 
Q: 
is as it 
That is exactly right. 
Now, the right-of-way we are talking about now Mr. Harpe) 
runs through Mr . Ward goes over his two hundred and fiftJ -
four acres more or less is that not right so (unintelligible). 
A: Well, it goes over part of it, yes. 
Q: It does alright? 
A: But the road been already established it is not like 
when build road up through his meadow. 
Q: We are not talking about right-of-way now to get down 
near the house, were not talking about right-of-way over the 
forty-five acres your folks sold are we? 
A: We are not what? 
Q: We are not talking about a right-or-way over the forty-
five acres? 
A: No sir. 
Q: Okay , everything is back on the mountain is on that 
' I 
! 
I 
I 
I 
I 
I 
two hundred and fifty-four acres, you would agree to that wouldn 1 ~ 
you? 
A: Everything back over the mountain is on what? 
Q: On the mountain is on the Two hundred and fifty-four 
i 
I 
I 
I 
I 
I 
I 
acres the larger Harper part , excuse me I mean larger Ward tract? j 
A: Well , it is back in behind it, yes. 
Q: Forty-five acres is basically pasture land that runs 
up on a ridge, is that correct? 
A: It is pasture land and meadow land. 
(Pause) 
Q: Now, did you go to the present owner o f the Shrade r 
tract and ask for permission to haul timber over him? 
A: Who? 
Q: Present owne r of the Shrader p a rt? 
A: I did. 20 
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Q: What did he tell you? 
A: He said he would come over and talk to me about it 
but he never did. 
Q: So you do not have a right-of-way there but you admit 
you talked to him, right? 
A: No I do not. Never did have a right-of-way over him. 
Never did take timber down that a way except for what they took 
off themselves. 
Q: You do not have a granted right-of-way over this two 
hundred and fifty-four acres that you know of do you? 
A: I do not have nothing in deed, no, only usage. 
Q: You admit that the only thing this road would be prac-
tically used for is hauling timber out is that correct? 
A: And getting access to the land back of that mountain. 
There is more back there than timber. 
Q: But , I take you testify that you have used it just for 
timbering , is that correct? 
A: I wanted to get timber out and have general access to 
it. So I could (unintelligible). 
Q: And I think that your testimony was that since uh, 64 
or 65 you used it once or twice a year? 
A: Not since 64 or 65. No sir , I didn't say that , that 
was jsut previous, I ain't used it since Mr. Ward's had it. 
Q: You haven't used it since 64 or 65. 
A: No, well how could I only one time, like one time I 
said, I done stated previously I went up in there after he gave 
me a key to take a client up in there to look at the timber. 
I used it one time, went back again and the gate was, the key 
wouldn't fit the lock. 
Q: When was that you took the client up? 
A: Huh. 
21. 
I 
I 
I 
I 
Q: When was that you took the client up? 
A: Well about 19 •.• I'd say about 1977. 
Q: 1977? 
A: 77, maybe 76. 
Q: You went to Mr. Ward and asked permission to use that 
road is that right? 
A: I did. 
Q: And he give you the key is that right? 
A: He didn't give it to me then , no sir. 
Q: Later on? 
A: Yeah, later on he give it to me, I like, I said 
I got to use it one time. 
Q: Since that time you haven't used it? 
A: Never. 
Q: Now, returning, you testified that after 64 or 65 you 
didn't use it, that you haven't timbered on it? 
A: I haven't what? 
Q: You have not timbered on that land? 
A: I have not. 
Q: Before that , between 37 and 65, you testified that you 
used it once or twice a year, am I correct again? 
A: Not just to haul logs out over all together. But I've 
used it on numerous occasions to go back up in there. Wanted 
to get to my property. 
O: But you haul logs out once or twice a year? 
A: Well on maybe , probably something like that. 
Q: And was there a gate there? 
A: There's a gate where he got the lock on it. 
i Q: How did you go in, did you go in over you to get to that j 
road, how did you get on to the road? 
I 
I 
i 
A: You have to cross up over that land my father and mother j 
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sold Mr. Ward, the old road up above, they done closed that off 
where the original Shrader Road used to go in. They done closed 
that off. Where the original Shrader Road used to go in that 
done shut up. 
Q: I'm talking about now between 37 and 65, how would you 
go in when you used that road? 
A: Just like it's going now, on the same route. 
0: What would that be? 
A: Huh. 
Q: What would that be? 
A: Up through what we used to call the sugar bottom up to 
Mr. Gum's house and on the road and on up the Shrader Road. 
Q: By Mrs. Gum's house? 
A: Right. 
Q: Would you be in the truck? 
A: You could be in a truck or any vehicle you wanted. 
(unintelligible) 
Q: Did you stop and say anything to Mrs. Gum? 
A: Sometimes. 
Q: You say sometimes. How many times? 
A: Well , I see her talk to her I would not pass neighbor 
and not say nothing to them. I mean as long as theyvere there, 
I just did not go in just talk to her, y ou did not have to ask 
I permission to go up there , always assumed you had that. 
I 
Q: Between 37 and 35? 
A: Absolutely. 
11 I 
I 
Q: Well there was no problem for your father getting per-
mission to go over that road, was there? 
.1 
A: Absolutely not·. 
Q: As a matter of fact, Charlie Gum and Mrs. Gum both 
allowed him to use road , is that right? 
23 
jj A: Them or anyone else who had business up in there. 
I Q: In other words they gave permission freely to them? 
A: Why certainly. 
Q: And that is just changed since Mr. Ward •.. 
A: · What"? 
Q: That's just changed since Mr. Ward came along is that 
right? 
A: That is just changed since Mr. Ward taken over , that 
is right. 
Q: What 
,I we go on up? 
would people do they stop and say hi and say could 
j' 
A: What? 
Q: How would people do or how would you do. Would you 
stop by and say hi and say may I use the road, go on up? 
A: No I would not. 
Q: You would just go. You knew ••. 
A: Just assumed we already had a right-of-way up there. 
Q: (unintelligible) But they allowed your father to go 
up? 
A: And my parents, and his parents before that. 
Q: Okay. Right. You say between 37, 65 you went up there 
I onc e or twice a year? 
I A: I believe I stated that. 
I Q: Okay. Do you remember , do you have any estimate to 
how many times you saw Mrs. Gum in this period. 
A: How many times I saw her? 
Q: Yes , or Mr. Gum when you were going up to use this road. ! 
A: Probably one hundred's of times , for as I know, I 
could not keep count e v erytime I see my neighbors. 
Q: SO they certainly ought to remember your usin·g it, 
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shouldn't they? 
A: Well, they certainly ought to . 
Q: Okay. 
A: I am sure they do. 
Q: When did your father die? 
A: 1957 or 56. 
Q: In 56? 
A: · I would say 56. 
Q: Had you lived on the property form the age of seventeen 
to this day? 
A: I live on age of one. 
Q: On what? 
A: I have lived on it since the age of one. 
i 
! 
I 
I 
Q: Since age one . You have never moved off , is that right~ 
A: No sir. 
(Pause) 
MR. VELLINES: That is all I have. 
Redirect by Mr. Dudley. 
Q: Mr. Harper , did you ever feel it was necessary for you 
to ask Mrs . Gum's or Mr . Gum's permission to use that road? 
A: No Sir. 
Q: Did your father ever feel that it was necessary , to 
the best of your knowledge? 
A: No sir . 
Q: Now the reason you haven't used the road since 1967, 
you said, I believe is because Mr. Ward has put a trespass 
notice on it? 
A: That's right and locked the gate. 
Q: And you've gone to him many occasions and tried to 
reason with him? 
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A: I have. 
Q: And the reason you are here in court today is because 
you believe you have a right away over him? 
A: I believe that's exactly right. 
Q: And you have taken this course of action rather than 
breaking his gate down and using the road when you wanted to? 
Is that right'? 
A: Yes. 
MR. DUDLEY: That's all I have for Mr. Harper at this time. 
I I am going to request that the Commissioner take a view of this 
I particular road with counsel and the parties and that goes to 
I executing reference B at location of that right-of-way. I think 
I it is going to be necessary for the Commissioner to go on the 
property and look at it before he can make that ascertainment. 
M..~. JONES: Any further questions Mr. Vellines? 
MR. VELLINES: No further questions. 
MR. JONES: Mr. Harper do you authorize the stenographer 
to sign your name to your depositions after they have been typed 
up. 
MR. HARPER: I didn't understand that exactly. 
MR. JONES: Do you authorize the stenographer who is going 
to type up what you have been saying to sign your name to that, 
other than , rather than have you come up here and sign it? 
MR. HARPER: Yes sir. 
. / 7 Dwight Harper 
V-1 , -...! ' ( /i 7...-: ~ I ,....,. 
By , ~-!. ;::" .; / .. /1 / C"l 7 ' I «J /4(-:.!;f 
Patricia Mitcheil 
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Leo Samples, a witness of lawful age being first duly sworn 
deposes as follows: 
Questions by Mr. Dudley. 
Q: Just tell the Commissioner your name? 
A: Leo Samples. 
Q: Where do you live Mr. Samples? 
A: Present time, I live here.Ill Monterey. 
Q: And you are acquainted with Mr. Harper? 
A: Yes sir, I lived down in that country for twenty-seven 
years. 
Q: Are you also familiar with the road that leads up to 
his property known as the Shrader Road? 
I 
A: What's that. ! 
Q: 
I 
I 
I 
Are you familiar with the road leading up to Mr. Harper'~ 
I 
property known as the Shrader Road? 
I 
I 
I 
I A: Yes sir, I lived on it, I lived on that road for twelve I 
I years back in 1938 to 1950. 
I 
i 
I 
'I 
I 
'I 
I 
I 
Q: Do you have any first hand knowledge of timbering activ - i 
ities on what is now Mr. Harper's land and that t i mber being 
carried down Shrader Road? 
A: Yes sir, 1937 Barnett and Doyle Lumber Company bought 
timber and they cut and brought down this road. 
Q: Since 1937 has timber been hauled doen that road by Mr. 
Harper or others in his family? 
A: Yes sir. Why we lived there form 38 til 1950, Mr. 
Harper hauled logs and extract and pulp wood down ov er the same 
road. 
Q: And this continued up until what time? 
A: I moved from there in 1950. 
Q: But , y ou know form 1936 or 37 until 1950? 
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A: That the was •.• he used it because I he had to come 
right past there I live. 
Q: Okay, so you actually saw him using the road? 
A: Actually saw him, yes sir. 
Q; On how many occasions did this happen every year? 
A: No 
• MR. VELLINES: Your honor, I am to object to the leading of 
the witness that question clearly suggests an answer. 
Q: How often did the Harper 1 s use this road to bring timber J 
down? 
A: Whenever it was necessary that the get some timber or 
wood out he brought it down that way. 
Q: How often? 
A: Well, maybe once a year, twice a year. 
Q: Did you have ocassion to discuss Mr. Harper 1 s families 
use of this road with a Gum with a Charles Gum? 
A: I did. 
Q: Was that in about, about when 
A: It was 1935 , I, Mr . Gum asked me to help him cut some 
I 
i 
I 
I 
I 
I 
I 
I 
,I 
j I locust post and that was up this road. 
11 
I 
And I ask him where this 
road go to. He said it go to the Shrader place and he said it is 
a right-of-way through here to the Shrader place and he said 
Mr. Harper and Mr. Simmons and the Nadrick Lumber Company and 
whoever owns the Shrader place has a right-or-way through here. 
That is the exact words that Mr. Gum told me in 1935 when I was 
helping him cut them post. 
Q: Alright, Mr. Samples I think you answer any questions . . • 
Mr. Samples you made reference to Mr . Harper and his father's 
use this road about once a year, when you say that, I just 
want to clarify this for the record, are you taking one trip 
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down the road or one timbering operation where they combined it 
into several different trips. 
A: Well 
MR. VELLINES: Please your honor , I object to the point of 
the question. 
MR. JONES: R~phrase your question Mr. Counselor. 
Q: How many trips would have been made in any given year? 
MR. JONES: Well I think your witness has already answered I 
I 
that one or two . . . 1
1
, 
MR. DUDLEY: Your honor, I believe he said they used the 
road once, I just want to establish this is one trip down the 
road or this is one timbering operation that actually involved 
more use of the road that year. 
A: Whenever he wanted, had sale for some timber and wanted 
to take it out, he brought it down this way if it was one load 
or 10 or 12 loads that's what he brought. 
Q: But there were times then there is more than one load? 
A: Yes indeed. 
Q: As many as 10 or 1 2 loads say? 
A: Yes, cause he I mean be over a period of a week or two 
wouldn't maybe get a load a day out or something like that for 
! a seek or so. 
. I questions i Very good. Thank you Mr. Samples. 0: Answer any 
that these gentlemen might have. 
Questions by Mr. Vellines. 
Q: Mr. Samples, you s ay that Charlie Gum told you that 
there was a right-of-way to the Shrader Place? 
A: Yes sir. 
Q: You remember his exact words? 
A: I just told his exact words there when we told it. 
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Q: He said there was a right-of-way is that right? 
A: He said there was a right-of-way through here to the 
Shrader Place. 
Q: To the Shrader Place, do you know where the Shrader 
Place is? 
A: Yes sir, he told me, I know it now, I didn't know it 
that day. He told me it was three miles out there to it. I've 
been out there in a pick-up truck. 
Q: You know where it is on the ground. Have you seen it 
on the ground where the Shrader Place is? 
A: Yes sir, I been it, ~ight on the place and right in the 
house. 
Q: Where is the Shrader Place? 
A: It is about two mile across the Virginia , the Virginia 
and West Virginia line. 
Q: Who lives there now? 
A: No body. 
Q: Nobody , back up in the woods? 
A: It is back up in the woods and they use for a hunting 
area in there now. I 
I 
Q: The fact is that it is in the opposite direction from I 
I 
I 
. I 
with that only it runs north and south that road does just like I 
l j 220 runs north and south. 
Route 220 is that right? 
No. It is not the opposite direction it runs parallel A: 
Q: I am talking about the Shrader place? 
A: The Shra 
Where is the Shrader place, Shrader place is away from 
II 220, right? 
Q: 
i A: It is away from 220, but it runs north and south, runs 
I 
30 
I up that hollow where Mr. Harper brought his timber down. 
Q: When we talk about right-of-way from Shrader place 
through when you go up to the Shrader place you are going away 
from 220, is that right? 
A: You come off of 220 on a side road and come up, go up 
this hollow to the Shrader place. 
Q: Answer me this when you go down the road that you are 
now ref erring to, if you go up to the Shrader place are you going ! 
away from 220 or towards 220? 
A: You go 220 to the Forks of the Water and turn east to 
go up there about a quarter mile and the road went in there and 
it went north and south to the north to the Shrader place. 
Q: Right, that is right. So if you go north you go to 
the Shrader place? 
A: Yes. 
Q: If you go south you go to 220? 
A: If you go south you come back up toward Monterey. 
Q: Right. So if you are back on that dirt road , back in 
the mountains. If you go towards the Shrader place you go north 
is that right? 
A: Due north in a northerly direction to the Shrader place. 
Q: And if you go south you go toward 220, is that correct? 
A: Yes sir. 
Q: And you go01er land that now belongs to Floyd Shrader 
is that right? 
A: I do not know whether you cross his land or not , it 
probably does. It crosses the Mr. Ward's , it c~osses Dwight 
Harper's land and it crpsses land that Mr. Ed Simmons used to 
own, that Floyd Shrader has at the present time and I guess 
it goes across that and the most of go up across what belong 
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the Nadrick at the time, which is Westvaco now. It is where 
a lot of this road is on is on Westvaco's land. 
Q: In fact , Charlie Gum did some timbering back in there 
too, didn't he? 
A: Yes he did. 
Q: And he hauled timber down off hi own road, is that I correat? 
A: Timber come off his place, come off there in 1935 and 
come down that road. 
Q: How about Mr. Simmons? 
A: I do not know whether Mr. Simmons was any of his 
timber came down that way or not. But Mr. Harper's did and it 
was over a million feet, board feet came off that lumber company , 
Nadrick sawed it and hauled down out of there in lumber. 
Q: A million feet? 
A: A million board feet in 1936. 
Q: What were you doing in 1936? 
A: I was working on the saw mills. 
Q: Where? 
A: Around the, I worked Barnett and Doyle and I lived 
down in that section. 
Q: Worked for Barnett and Doyle did you, do some of the 
timbering then in 1935? 
A: No sir, I worked on the mill. 
Q: And where was the mill? 
A: Mill was right over from Mr. Harper ' s house 
Q: Right over Mr. Harpers • •• 
A: Right over from his house and they hauled logs from up 
there on Mr. Harper's land and down there to the sawmill , be-
cause it was no way to get it back up over that mountain and 
down over to get it back to the top of that mountain. It stood 
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the timber stood in between where the, mountain stood in between 
where the timber and the sawmill was. 
Q: They hauled it out the woods by horses, didn't they? 
A: They skidded it down to near the creek and put it on 
a skidway and loaded it on a truck and brought down over the 
I 
land that Ward owns now and brought it out at the Forks of the I 
Water and brought it down 220 and turned in there to Mr. Harper's ! 
I 
house and brought it over there to the sawmill. I 
Q: Well, if I told you that they took the majority of it 
out on Floyd Shrader, would I be wrong? 
A: You would be completely wrong they never took a bit of 
I his Mr. Harper's timber down over Floyd Shrader. 
Q: Floyd Shrader was there at the time this timber was beinJ 
I 
cut wasn't he? 
A: He did not own the land, it 
Q: He was working there wasn't he? 
A: What? 
Q: He was working there wasn't he? 
A: No sir. 
Q: He...asn't working for Mr. Simmons, 37 , 38? 
A: He was working for he was a farmer for Mr. Ed Simmons. 
Q: Okay. So he was there everyday, wasn't he? 
A: No, · He wasn't up there in the woods every day he was 
Q: Well, I am talking about on the Shrader place, excuse 
me the Floyd Shrader place, he was there wasn't he? 
A: He was at the Floyd Shrader place. 
Q: Okay. 
I 
... , 
A: But he wasn't up there in the woods where this timbering 
was going on off of Mr. Harper. 
Q: And it is your testimony that most of it went down by 
! 
I 
I 
I 
I 
A: Yes, every bit that came out of that hollow went down 
by Gum, all of Harper's and all of Nadrick Company 's timber,a 
lumber and Mr. Gum's the lumber was sawed on his place. 
Q: Now, let me ask you, did Nadrick have a contract, what 
I is now the Westvaco land to haul timber on? 
I A: I don 1 t know what they had. Charles Gum told 
1 
there was a right-of-way through there and they 
me that 
I 
I Q: Wait a second just answer my question. You don't know 
they had a contract with Westvaco? 
I A: I don't know. 
JI Q: Do y ou know whether they had contract with Charlie Gum 
·I 
1 to haul timber out? 
! I A: He told me that they had a right-of-way through there. 
I Q: Do you know whether or not they had a contract to cut 
timber on Charlie Gum? 
A: He give them a contract to set the mill on his place 
and they give him lumber and stuff for it. 
Q: Well did they take lumber off of him? 
A: No. 
Q: At this time? 
A: No sir, they took lumber off the Nadrick Company owned 
it and they had it cut and saved and brought it down there. 
Q: Nadrick Company owned what , t h e timbering rights on 
Charlie Gum didn't they? 
A: They owned timber that joined Charlie Gum and they 
sold it a couple of times and at the present time it belongs 
to Westvaco. 
Q: Who did it belong to , who did the timber belong to? 
A: It belongs to Nadrick Lumber Company at Moorefield, 
I West Virginia. 
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Q: Well, let me rephrase the question. On whose land I 
where they cutting as that time wasn't just Harper was it , wasn't [ 
1
1
. just Dwight Harper was it? I 
A: In 1936 they was cutting it, Nadrick Company was cutting j 
I I 
it on its own land. I 
·I 
I 
Q: On their own land, alright and they also ••. 
A: And they brought it down t road we are talking about. 
Q: Right, so when you talk a out a million board feet of 
timber, your talking about everythi g Nadrick ' s cut around there , 
is that right? 
A: Everything Nadrick cut while t ey was in there come 
I down that hollow. \ 
I 
' . I 
I' 
, I ,, ,, 
II 
Q: They had other with other landowners around there just 
like they did with Mr. Harper didn't they? 
A: Sir? 
Q: Didn't they have other contracts with other landowners? 
A: No sir. 
Q: THey had none at all? 
A: Yeah they had none at all. They brought their timber 
I that they had of there own is what they brought down over there . I 
Q: That was their's? 
A: That belonged to Nadrick Lumber Company. 
Q: They cut it off their own land? 
A: They cut it off of there own land. 
Q: You don't know how much they cut off of Dwight Harper 
do you? 
A: Nadrick Lumber Company never cut any off of Dwight 
Harper, Doyle and Barn.ett cut that. 
Q: The million board feet of timber your talking about 
was cut be Nadrick? 
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A: 
Gum land. 
By Nadrick Lumber Company and brought down over Charlie I 
I 
I 
I 
I 
Q: Lets talk then about what Doyle and Barnett cut, did 
they haul that over the Charlie Gum place? 
A: Yes indeed, all they cut on the east side of that 
mountain down there they, on Mr. Harper's land they brought it 
down by Charlie Gum. 
Q: Would it have been quicker and easier for them to bring 
it out on what is now Floyd Shrader place. 
A: No indeed, (unintelligible) that had to haul it back 
1
1
up hill and down over there and through a river and it would a 
been a lot further and harder way to have got it out. 
Q: Did you actually engage in the hauling of the timber? 
A: No sir, I din't engage in hauling timber , I was at the 
mill a working and I know that they said that the trucks were 
a bringing the logs. 
Q: (unintelligible) Wait a second now, what they say is 
thing, you were at the mill is that right? 
A: I was working at the mill. 
Q: So you didn't cut the timber down is that right? 
A: I didn't cut the timber , but it was brought down and 
could go up in there and look and you see that the timber 
I had been cut. 
Q: Alright, so y ou didn't know where they were cutting 
it , and bringing it down , right. 
A: Yes I did. 
Q: You know that from hearsay, is that correct? 
A: It was timber that they bought off of Mr. Harper that 
they brought down that way. 
Q: Let me rephrase the question. You didn't actually see 
where they were cutting it didj7f;u? 
I 
i 
i 
I 
I 
i 
I 
i 
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I 
i 
i 
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I 
A: Yes I seen where they cut it. 
Q: You just stated you were working at the mill. 
A: I was working at the mill when they was bringing the 
logs in but, I wasn't up there and cut the timber I stated that 
I didn't cut it. 
Q: Well could you tell from the logs they .brought in where 
they had cut it? 
A: Your damn right you could tell if they had cut it. 
Wasn't standing up. 
Q: Could you tell whether they had cut it on Nadrick? 
A: No I couldn't tell where it had come from. 
0: Alright, that's what I wanted to know. 
A: But's they were they only logs that was brought in 
there were brought in there off of Harper's land and off of Ed 
Simmons's land, that was all that was hauled in there. 
Q: Where's the mill site? 
A: Mill site was right over from Mr. Harper's house. 
Q: So it was on Harper? 
A: The mill site was on Mr. Harper's land and . . . 
Q: Wasn't on Mr. Gum, was it? 
A: Part of it was, they asked Mr. Gum if they could use 
I 
I 
I 
I 
I I the lower end of that meadow to sit that mill on there because j 
for the operatiotj I it was so close to the river that it wasn't room 
I I and they fenced off about one acre of Mr. Gum ' s meadow and that's I 
I where they sawed their lumber. 
Q: In fact they hauled the timber through that meadow didn' J 
they? 
A: No they did not. They did not haul one stick o f it 
through that meadow. 
Q: Well , the mill was in the meadow wasn't it? 
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A~ That's where the mill was sitting but the lumber was 
sawed and stacked over on Mr. Harper's land. 
Q: How could they get it to Mr. Harper's land without 
going through that meadow? We're talking about the bottom land 
now, aren't we now, near the river? 
j A: Yes sir, it was right there along the line , where the 
line fence was where the tract come out there where we hauled 
the timber out of, cause I was there stacking the lumber. 
I Q: How could they get it to the mill site without going 
throughtthe meadow? 
A: Them trucks they, well now the trucks may have went 
through the meadow there to bring that in there throughtwhat 
they had fenced off there that acre that Mr. Gum had, he had, 
Mr. Harper a right to get his timber out there and through. Mr. 
Gum told him to fence all what he needed there and to ask him 
to put the fence back where it was on the line. 
Q: When the timbering was over, right? 
A: After they got the timbering operation over and the saw-
mill moved out. 
Q: Okay now, Charlie Gum and Mr. Harper's father were 
on pretty good te:rms, weren't they? 
A: Yes indeed. 
Q: And in fact Mr. Simmons was, they where all on pretty 
I good te:rms, is that right? 
.! 
A: Everybody was on good terms over in that country till 
that man came in there and locked the gates and put his posters 
and that's when the trouble started. 
Q: You consider this man a trouble maker, don't you? 
A: Yes I do. 
(Pause) 
Q: Back then, back in 1937 ,38 they were all on good terms, 
right? 38 
A: Right, everything was on good terms _til 1968, when he 
come and bought that, got that land for same as nothing off of 
Charlie Gum's widow. She didn't know the evaluation of anything, 
so he talked her into letting him have that land pretty near 
300 acres and alot of it bottom land for $16,000.00. 
Q: You know all that, right? 
A: Yes sir, cause I ... 
Q: You think he robbed her don't you? 
A: Yes 
MR. DUDLEY: I object ••• 
(Unintelligible) 
MR. VELLINES: Shows bias your honor. I think the man is 
demonstrating his bias, I can't impeach him on that ground. 
MR. JONES: Well we've gone for enough on that point I 
believe. 
MR. SAMPLES: Mr. Jones fixed up the papers and he said it 
wasn't enough for it at the time. 
MR. JONES: The evidence shows that he is biased. 
MR. VELLINES: Alright. 
(Pause) 
Q: After 1 50 you moved away from there, right? 
A: Yes sir. 
Q: Were you, you lived in Monterey? 
A: No sir, I moved down 220 just about 1/ 4 mile below 
Mr. Harper's house, I lived there for over 13 years and I moved, 
til 1963 and I moved to Monterey in 1963 and been here ever 
since that. 
Q: Let me ask you something now, Mr. Samples, while , 
Dwight Harper's father was living, Mr. Simmons lived, Mr . 
Charlie Gum lived, there wasn't any controversy, everybody let 
everybody use the road, right? 
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A: Right. 
Q: Nobody was claiming exclusive right • •• 
MR. DUDLEY: I object your honor. I can 1 t 
(Unintelligible) 
Q: Do you know whether anyone claimed exclusive right to 
use that road? 
A: Only what Mr. Gum told me that they all had a right 
to it. 
Q: Also he let Nadrick or Naperick? 
A: Naderi ck. 
Q: He let them use it, too, didn't he? 
A: Yes sir, he give them permission. 
Q: While they (unintelligible) 
A: Well, they, I guess they had permission , because he 
told all them that had permission to get in his right- of-way 
through there and they had a right to use it. 
. Q: Did you say all of them had permission (untelligible) 
A: I said, he said, there was a right-of-way over that 
place. 
Q: You said yes, all of them had permission ? 
MR. DUDLEY : I think he 1 s answered the question about 
three times. 
MR. VELLINES : All he has to do is say yes or no. 
MR. DUDLEY: Counselor is trying to put words in his mouth 
and it is not what he just said. I do not know how many times 
he has to say 
MR. SAMPLES: I a;n going to say the same damn thing every 
I time 
II 
11 
you ask me, too. 
Q: Was the word permission used by Mr. Gum at any time. 
40 
A: He said that they had a right-of-way through there. 
I am asking you was the word permission used by Mr. Q: 
I Gum at any time? 
A: No, he did not say permission he said there was a right- I 
of-way through there. 
Q: Did at any other time, did he say permission? 
A: No, he never di.d say that to me. 
Q: He didn 1 t, okay. But you said you guessed the Nadrick 
I had permission is that right and others? 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
A: He said, he told me that they had a right-of-way through : 
there, that's what I told you, he told me in 1935 and I told I 
you a dozen times. 
Q: Mr. Samples you used to work, Mr. Commissioner I tell 
those are the questions I have. 
Questions by Mr. Dudley: 
Q: Mr. Samples you have indicated that you are really not 
on the best terms with Mr. Ward? 
A: I haven 1 t • • • 
(unintelligible) 
Q: I just want to ask you this about that, whether you 
feel some bias or not if you came into this proceeding and were · 
put under oath and were asked some questions about what trans-
pired from 1937 to the present would you tell the truth? 
A: Yes sir. 
Q: Even if you thought it would benefit this man that you 
have some bias? 
A: Yes sir. 
Q: That you would come in and tell •.. 
A: I'd tell the truth about it, since he got the land he 
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put posters up and my mother-in-law lives up in there and I have 
to haul her groceries in to her and I every time you get to that 
gate there, ther's a big sign there posted, get written per-
mission to go on this land. 
Q: Okay. I understand that you are feeling and · I under-
stand that you are here telling us that you are here to tell the 
truth I've got a couple of more questions that I want to ask 
you. There is no need to get excited, just sit here and tell 
/i us the truth. Now when we were talking about this lumber being 
I cut back in 36, 37 you said that Nadrick Lumber Company was 
bringing some down, too. You testified you worked at the mill 
did you ever see with your own eyes the trucks bringing the 
i 
I 
I 
·I 
I 
lumber down the Shrader road? 
A: No I did not see them bring it down the Shrader road 
because I was at the mill working. 
. I 
Q: Alright . The lumber that was brought down, did Nadrick's 
! 
lumber c~rnpany come in at the same time? 
A: No sir, Nadrick's took theirs out the year before they 
started on Mr. Harper's timbering. 
Q: So, when you talk about the amount of lumber that 
was brought down when you were working at the mill you are 
talking about the amount of lumber brought down from the Harper 
land? 
A: From Harper's land, yes sir. 
Q: Okay. And how much did you say was brought down? 
A: I don't have any idea. I worked there for several 
month and I quit before they got through cutting timber, so 
I don't know how much was brought down . 
Q: But at the time lumber was corning down from the 
Harper land, it was none corning in form any other source at 
that time? 42 
A: It was some a corning off of Mr. Harper's land that 
was right there beside the mill. They was a using horses to 
skid that down there and using horses to skid that down to the 
truck, so the truck could truck it in. They couldn't keep 
the mill a going with trucking it from up in the hol low 
there • 
.MR. DUDLEY~ Thank you Mr. Samples • 
.MR. VELLINES: Mr. Johnson has some questions. 
Questions by Mr. Johnson 
.MR. DUDLEY: I am going to object for the record to Mr. 
I Johnson for double teaming the witness. 
.MR. VELLINES: I would like also indicate on previous witnes ~ 
I 
Mr. Dudley and Mr. Nalley had been examing. I 
Q: Mr. Samples you testified that you worked down at a 
I mill is that correct, a sawmill? I 
I I 
l1 
11 
11 
I 
A: Arn I supposed to answer these questions? 
.MR. DUDLEY: Go ahead and answer them . 
A: Yes sir, I worked Barnett and Doyle Lumber Company on 
the sawmill. 
Q: This sawmill if I understand you correctly is on the 
1 line between Mr. Gum and Mr. Harper? 
A: Yes sir, part of J. t was on Mr. '3urn' s land and part of 
it was on Mr. Harper's land. 
Q: That's down along the river? 
A: Right along the river. 
Q: Across the river from which is US 220? 
A: Yes that is right. 
Q: And you worked. at the sawmill? 
A: I worked at the sawmill. 
Q: During this time where did you live? 
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A: I lived at that time, I · lived down in West Virginia 
edge of west Virginia right close to Floyd Shrader. 
Q: I see you didn't live, How did you go from like the 
sawmill to where you lived? 
A: I went down 220 and went east up to the house across 
the river and up to the house that I lived in. 
Q: ~o the only, you never really saw logs being hauled 
down this Shrader road is that correct, you personally, I am 
not talking about you or your friends , you personally never 
saw the logs hauled? 
A: I never saw the ones hauled If I helped saw but I saw 
Mr. Harper haul logs down there after I moved up there in 1938. 
Q: Where did you move up to? 
A: I moved to right above house where my father-in-law 
lived , Charlie Gum, I moved in a house right above that there , 
was along the road, it's felled down now. 
Q: Is this near Charlie Gum's house? 
A: What? 
Q: Is this near Charlie Gum's house? 
A: It was near Charlie Gum's house and on Charlie Gum ' s 
property. 
Q: And in 1950 you left the area, generally? 
A: I left the Mr. Gum's fann and moved down on Stanley 
Eye's fann. 
Q: So would it be fair to say that from 1950 to the present 
day you don't know whether Mr. Harper has been using that road 
of your own knowledge? 
A: No , I haven't been, I couldn't say positive, I haven't 
been up in there. 
Q: That is fine. 
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A: I am just telling you what I actually know, I ain't 
telling you a bunch of bull that I don't know. 
MR. JOHNSON: That is all I wanted to know I have no further 
questions. 
Questions by Mr. Nalley. 
Q: At the time this lumber was coming down from Harper's 
land did you have knowledge of how it was being brought down. 
A: It was brought down .•. 
MR. VELLINES: Your honor , I am going to object to that I 
think more foundation will be needed then just does he have 
knowledge, for instance if he was told that is inadmissible. 
MR. JONES: . Ask him what knowledge he had, Mr. Nalley. 
Q: What knowledge did you have of how this lumber was 
brought down Mr. Samples? 
A: The trucks that belonged to Barnett and Doyle hauled 
these logs down from Mr. Harper's place and they said, the 
truck drivers said that they were getting 
MR. VELLINES: I am going to object, your honor. 
MR. JONES; Just testify Leo to what you actually know, not 
to what someone told you. 
A: I know that Barnett and Doyle trucks brought the logs 
in there. 
Q: Are you familiar with the terrain up there, between the 
Harper place and where the sawmill was? 
A: (Unintelligible) 
Q: Are you familiar with this terrain up there between the 
Harper place and where the sawmill was? 
A: Sir. 
Q: Are you familiar with lay of the land and how to get 
from one place to another? 
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A: You had come down this hollow to a, I don't know what 
the route is, do you :know what that route is there, 6 something. 
And come out to this dirt road and come down it a little of and 
to the Forks of the Water and hit 220 and come down 220 to Mr. 
Harper's house and come out to the sawmill. 
Q: Of your personal knowledge was any of this lumber 
hauled down by any road other than the Shrader road? 
A: No, was never. None of Mr. Harper's timber ever brought 
out down, from up in there on the east side of that ridge except 
it come down the Shrader Road. 
MR. NALLEY: Thank you very much Mr. Samples. 
MR. JONES: Leo, do you quthorize the stenographer to sign 
your name to your depositions after they have been typed up. 
MR. SAMPLES: Authorize who? 
MR. JONES~ The secretary whoever does the writing of these 
depositions. 
MR. SAMPLES: Yes. 
€<:samples / 
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ii Homer Helmick, a witness of lawful age being first duly 
'11 
sworn deposes as follows : 
'I I. 
ii I: II I! 
I! 
Questions by Mr. Dudley. 
Q: Would you state your name for the record please? 
A: Homer Helmick. 
Q: And where do you live Mr. Helmick? 
A: In Monterey. 
1 Q: Are you aquainted with Dwight Harper? 
I 
I ii !: A: Oh yes, I have known • • • 
I 
I i 
i Q: Are you also familiar with where his property is? 
A: I am. 
Q: In Highland County? You, are you familiar with a road 
I known as the Shrader Road, that leads up to part of Mr. Harper's 
' · land? 
A: I am. 
Q: Do you have any first hand knowledge of that road being 
! used for timbering purposes? 
!: 
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A: 
Q: 
A: 
(Unintelligible) hauled logs down over it myself. 
When was that? 
It was in 1 46. I came back from service in World War 
, . 
. I d 
1
!
1
: II an I bought a truck and went into cutting pulp wood then 
, (unintelligible) forest department in other words , I bought some 
stuff off them. Charles Gum this same property that Mr. Ward 
lj owns now. Charles Gum and I trucked down there off and on ever 
! since , not continually, you know, at times. 
i 
.I Q: Are you familiar with or having personal knowledge of 
1
1 
I lumber coming down the Harper property, coming down that Shrader 11 
1 I Road? 
; 
A: I hauled down off there for Mr. Harper, sawed on him. 
Q: What's the earliest date that you took logs out of 
been so many years. I just can't tell you. 
Q: Give me an estimate of what year? 
A: I would say the last ones I brought out there was, that 
I brought out and sawed at my own mill were along the early 
sixties. 
Q: Alright sir. As late as mid sixties you've hauled tim-
ber from the Harper 1 s land? 
A: From the start when Harper sawed his first boards for 
use on the farm down there. 
Q: Down the Shrader Road? 
A: On his present land. 
Q: That's the latest you did it, when did you first take 
some? 
A: I don't know it was a good many years before that I 
hauled down there for , I wouldn't be even sure that was pulp 
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wood, hauled out of there I remember hauling out of there prior 
year, but i don't, I can't give any dates on it. 
Q: So the two occasions that stick in you mind are the 
forties, you brought some down and then as late as let's say 
'65 was it? 
A: Somewhere around those years, mid to early sixties. 
I can't give you any exact dates on it •.. 
Q: And when you were timbering on Harper land? 
I was on the I 
there[ 
A: No, I wasn't timbering on Harper's land. 
government land that Mr. Ward owns now that I hauled out of 
in '46 and I have hauled out of there off and on since then. I 
Q: But the Harper's have used this road to haul timber down! 
from their properties as well, is that true? 
A: That's very true, and as I said a while ago , Charles 
Gum, Mr. Ward bought the land off of was my uncle and course 
his kids were my cousins and I spent many a night at Uncle 
Charles Gum's and I listened to him talk hour after hour and 
I know from fact the Harper's have used that road since I was 
11 a kid and after that. 
Q: Did Mr. Gum ever say they had a right to use that road? 
MR. VELLINES: I object to that your honor. 
A: (Unintelligible) They evidently, I don't never remember 
him telling me they had a right-of-way but if they hadn't had 
a right-of-way that probably wouldn't have been going our and in , 
is all I can say. 
Q: So ••• 
I A: I've seen them go out and in you know with horse and 
I Ii wagon even •.. 
' (Pause) 
' I 
I MR. DUDLEY: That's all I have. 
I this 
I 
gentleman might have for you. 
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Answer any questions that 
I 
I 
I 
1: 
I 
I 
I 
I 
I 
Questions by Mr. Vellines. 
Q: Mr. Helmick, Charles Gum is your uncle? 
A: He was my uncle. 
Q: You remember when he bought the 45 acres from this man's 
I I father? 
I A: (Unintelligible) I can show you where it lies. 
I Q: Know where that lies. The road we're talk ing about is 
I 
back on Charlie's big tract? 
A: That ' s right. 
Q: And you say you spent many a night with Charlie Gum? 
A: I have, when I was a kid growing up. 
Q: And you hauled timber for him is that right? 
A: I bought it off of him and hauled it out in accordance 
after I came out of the service in World War II. 
Q: Well now, there wasn't any problem about you using that 
road? 
A: No, I don't know of anyone having a problem using it , 
if they had business up here. 
Q: If they had business? 
A: Is not that kind of man , if they had a reason to be up 
there then they can keep corning. 
Q: He let them use it, is that right? 
A: That's right. 
Q: Did he in fact let Dwight Harper use the road? 
A: He did ••• 
Q: And I say , his father 
A: And his father before him. 
Q: Did he ever exclude anybody from using it? 
A: I do not know that the ever turned anybody down. If 
they had a reason to be up in there, now if somebody wants to 
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go up in there hunting during the season or something like that, 
it's not that bad. 
Q: You didn't have to ask permission to use that road , 
did you? 
A: No . 
Q: Not if you come on Nadrick or I am, I saying that right, 
not if you come on Nadrick you wouldn't have to ask permission 
then would you? 
A: I don't think I would. 
Q: Not if you cut on Harper , not if you cut on Simmons? 
A: I would have, I mean I wouldn't go over anybody with-
I out going and asking them. 
I Q: Would you go and ask Charles? 
A: Sure, I would ask, (Unintelligible) I'd go ask him 
before I went over it, I don't think it is more than right, if 
it isn't worth asking for it, it isn't worth having a right-of-
way to come out. 
Q: Sure, when you cut off Harper did you go ask Charlie 
if it was alright to cut timber off him? 
' I 
I 
A: I never cut it off him; I hauled for him when he cut it. j 
Q: Okay. When you hauled for him did you go ask Charlie 
if you could haul it out that way? 
A: No , for they have up in there for years and I knew 
they had been going out (unintelligible) . 
Q: Did you tell him you were doing it, tell Charlie you 
A: No I don't think we did, I did not think there was 
any use, I knowed him that well. 
Q: Okay. Was this when Dwight's father was alive? 
A: I believe he might have been alive when I hauled the 
extract wood and stuff out of there but not when I hauled the 
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logs. Dwight cut the logs and had them sawed for his own use 
on the f arrn. 
Q: Now, in 46 you testified from Gum, you did not cut on 
Harper, is that right? 
A: No , I didn't , I cut, I bought .. • 
Q: Did you cut any wood in 47 back in there? 
A: Back where? 
Q: Off Harper? 
A: No, I never have cut anything off of him I just hauled 
what he cut. 
Q: Well did you haul any for him then? 
A: I think , no not in the forties cause I say it might 
I have been in the fifties, I might have . 
Q: So for the rest of the forties you didn't haul any wood 
I for him. 
I A: Not in the forties. 
j Q: How about in the fifties did you haul any wood for him 
then? 
A: I'm not going to say definately when it was . I do 
remember hauling some stuff out of there years before I went 
in there and hauled the sawed wood out. 
Q: Once, twice? 
A: Oh, once or twice, I can't tell you definitly on that , 
because I say it's been so many years. 
Q: Sure, I understand that. Is that once or twice within 
I 
I 
! 
I 
I 
i 
I 
! 
I 
I 
I 
I 
I 
I a ten year period between 50 and 60? 
A: Probably was (unintelligible), I won't tell you a defini, e 
thing on it cause I just Don't remember that far , I remember j 
I that far. I remember hauling out of there and that is about all i 
I I 
f 1 I can remember about only the l~~ I do remember bringing them I 
,, 
I 
I 
out and sawing them and taking lumber back to his place. 
Q: Was any body else other than Mr. Harper using the road 
at that time? 
A: When I was getting the logs out? 
Q: Yes. How about Mr. Floyd Shrader did he use it? 
A: I wouldn't say so about Floyd. 
Q: Anybody else? 
A: My truck (unintelligible) I do know that I had some II 
I cousins that cut some of those big chestnut and I hauled that 
I 
I 
I out over at one time_ course they bought that off of Mr. Gum. 
Q: They did? 
11 
I 
A: Yes. 
Q: Wasn't any problem your using that road to take it 
ii out , 
1: 
was there? 
A: Sure same road. 
I ' 
il ,,
I! 
I' 
Q: Same, no problem, right? 
A: No. 
Q: Okay. Between 60 and 70 did you do any hauling for 
I 
I Dwight Harper? 
l: A: Between 60 and 70_ no. ,, 
!i 
I 
None at all. And from 70 to 79, did you do any haulirlg Q: 
I 
I for Dwight Harper? 
A: No. 
MR. VELLINES: That is all. 
!1 
II 
1! sign your name to your deposition after it has been typed up. 
MR. DUDLEY: I think that is all we have Mr. Helmick. 
MR. JONES~ Mr. Helmick do you authorize this secretary to 
I 
I MR. HELMICK: What I just ?aid, su~e; , 
~1W~~zg 
Homer Helmick 
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I By J4gw; ~/dJI 
Patricia Mitch~ 
Bruce Rexrode a witness of lawful age being first duly 
i sworn deposes as follows: 
I 
11 Questions by Mr. Dudley. 
Q: State your name for the record please. 
A: Bruce Rexrode. 
Q: And where do you live'? 
A: Moyers, West Virginia. 
Q: Are you acquainted with Dwight Harper'? 
A: Yes sir, I know him. 
Q: Has he ever been with you when you cruised it'? 
A: No sir. 
MR. VELLINES : That's all. That's all. 
I MR. JONES: Mr. rexrode do you authorize our secretary to 
sign your name to your depositions after she's typed it up? 
MR. REXRODE: I do. 
Burce Rexrode 
By 'ff};tz~ < ~ '(/11 /n/J/ 
Patricia Mitchell 
MR. DUDLEY: We ' re going to rest at this point. We'll 
I reserve the right to introduce some more documentary evidence. 
I 
I think that's been stipulated by (unintelligible). 
(Pause) 
MR. VELLINES: Mr. Commissioner for the purposes of this 
witness's testimony, I'd like to introduce three plats that 
were taken form various deeds of the records of Circulatory of 
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I 
Highland County, which (unintelligible) 45 acre tract owned by 
the defendant , a 353 acre tract owned by the compl aintant , less 
that 45 acre tract and a 254 acre tract being referred to in 
testimony previously. I'd like to have the witness testify 
from them. 
MR. JONES: Let me ask one quesbion. Is this the tract 
also owned by Mr. Ward? 
i MR. VELLINES: Yes it is (unintelligible). 
I MR. JONES: In other words this here's all Mr . Ward's land, I property? 
1
1 MR. VELLINES: 
I 
Except for the larger t ract of 353 less 45. 
MR. DUDLEY: I'd suggest to the Commissioner to identify 
those as one, two, and three , so that we could have some records. 
MR. JONES: Alright. 
MR. VELLINES: Alright, I 
it, after his first exhibit on 
it would be B, c, and D. 
* this or similar to it. 
(Pause) 
I 
think· two , three , and four wouldn' 1 
this defendant's exhibit A, so 
* 53 
Q: By Stipulation of the parties and with the concurrence 
of Mr. Harper and Mr. Ward. We designated the old Shrader road 
as road A and I believ e the one discrepancy is that , that does 
hook into the old road. Can you testify to that? 
A: Yes. 
Q: It does, so that should hook into the old road, is that 
j right? 
·, 
I 
I 
A: 
Q: 
Right. 
Mr. Tacy is ther another road tha t leads off the old 
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Shrader road? 
A: Yes one that goes back to Floyd Shrader' s house and 
right back on to 220. 
'I Where.is roughly , where is Floyd Shrader house i n re-
l lation to these properties? 
Q: 
I A: It would be over here. 
Q: And could you draw a dotted line please , the road 
running to his house? 
A: Goes right back out onto 220. 
Q: Just draw, if you would draw an arrow towards 220 . 
I 
Where does the Sh~ader. , do you know where the Shrader road 
runs in relation to this dotted line? 
11 A: This would be it, the old Shrader road, the road does 
' as he says also goes up on top of the mountain I have never 
been up over there from the old sandy house, let us say this 
is ti. 
Q: Alright. Does the road at some point forks , is that 
right. 
A: The Sandy house would be right here and the road goe s 
right on down on there. 
Q: Okay. Do you know whether or not anyone lives up on 
the mountain in the mountain in the old Sandy place, now. 
A: No sir, there is no one lives up in there. 
Q: What is the terrain along road A and along this d otted 
line? 
A: Very good , it is a good grade. 
Q: Are there any other gates on this road? 
A: There is a gate right along right about here. 
Q: Is there any other gate? 
A: There is a gate down here on this r oute. Right at 
the Gum house or property . 56 
II Q: Is there ••. 
I
I 
MR. JONES: Wait just a minute, we can't take this with 
two people talking at the same time. 
Q: Is there any gate on the Floyd Shrader property? 
! A: Yes, there is a gate. No it would not be on the Floyd 
I Shrader property. There is a gate on w. D. 1 s property that 
l nale Puffenbarger put in when he was running cattle in there. He 
i put a little fence up and put a gate across there. I 
Q: Alright, in order to get back out to Route 220 in this I 
direction over the Gum land who would you have to cross over? I 
I 
A: Mr. Ward. I 
Q: If you to get out from 220 going in the opposite directidn 
I I or north, who would you have to cross to get to 220? I 
A: Floyd Shrader. 
Q: Indicating where the road crosses across Mr. Harper 
what is the terrain like in there? 
A: It is pretty steep. 
Q: And what is the terrain back you have marked the Sandy 
house? 
A: Where the road is most of that is real good traveling, 
it is not steep, the road is. 
Q: How about east, southeast of the road? · 
A: Around the Sandy house southeast it would not be, it is 
not real steep no. 
Q: Mr. Tacy, have you ever seen Dwight Harper using either 
one of these roads. 
A: No sir. I have. not the only time I have ever seen him 
in there he was walking , and that was one time. 
Q: When was that? 
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A: I'd say about eight years ago maybe ten, I don't know. 
Q: When you are over there, you say you been over there 
twenty times for how long a period would you be there on an 
average? 
A: We would normally come like on a Friday evening and go 
back on Sunday, we have come Friday and go back Saturday, and I 
have stayed at a week at a time. And I've had my wife and family 
there and we've stayed for a week at a time. 
Q: Were you ever over there in 64 or 65? 
A: First time I went there would have been there in about 
1964 could have been 63- I'm not sure but I have a new 64 Volks-
wagon and I have been there before that. 
Q: Did you see anyone at that time? 
A: On the property? Not that I recall thele is always 
someone corning in wanting to hunt and Mr. Ward always let's them 
hunt if they come and ask him and I've been with him many a time 
and I never saw him ask anyone to leave the property. 
Q: Mr. Tacy do you have any knowledge of how the road 
ref erred to as the Shrader road has been maintained? 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
j 
i 
I 
I 
i 
is that l A: THe only thing been done to it, to my knowledge, 
Mr. Ward and I keep the brush cut out of all of it. I 
i 
Q: And how often do you have to do that? I 
A: Some of it every year, but normally every couple of 
years to give it a good trimming but about every year you got 
to go through and clean up and trim out. 
Q: Anybody else maintain it? 
A: No sir. 
Q: Has it been any other improvements made to the road? 
A: No sir , not since I been there. 
Q: Have you seen any evidence of the vehiclular use on 
that road_ since you have been
5
Sver there? 
i 
I ' ii 
I 
I 
I 
'! 
A: There used to be a lot of traffic in there until Mr. 
Ward locked the gate and that stopped it, or most of it . 
Q: Do you have any personal knowledge of who was trafficing 
up in there? 
A: People hunting and there had been people in there doing 
surveys and he has let them in to do the surveys. 
Q: The gates that you referred to. Are they locked? 
A: The one at the Gum house is locked the other one is not. 
(Pause) 
Q: Mr. Tacy , do you know what the condition o f that road 
was in 64? The road referred to as the old traveler road? 
A: I would say that the road there, the only difference 
in it then and now would be the fact that we have cleaned the 
brush out. As far as any grading or anything no difference. 
We had put in some water breaks and throwed some rocks in the 
ruts and that's it. 
Q: Why would you put water breaks in? 
A: To keep the road form washing ruts in. 
Q: Were there any washes in the road or was the road washed 
when you saw it in 64? 
A: Yes. 
Q~ How badly and where? 
A: Well it is worse right here near the Harper property 
at pen oak. Because there is a wet weather spring in there and 
it gets pretty deep in there, but that is the worst part of it 
I would say would be right in there. 
Q: Anywhere else? 
A: No sir , not that I know of. 
Q: How many breaks? 
A: Water breaks? I would have no idea. We just put them 
in where ever we think we need them. When we get time. 
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' Q: When you sawthe road in 64, was it passable in a vehicle1 
Yes. A: 
Q: 
A: 
Were there any trees down, over the road? I 
I couldn't say, I know there is a lot of brush and stuff · 
but as far as trees over it , I don't remember. 
MR. VELLINES: That is all then. 
Question by George Dudley. 
Q: Mr. Tacy you said the worst part, place on the road 
washing was near that pen oak and then you pointed up here on 
the map to a point on Mr. Harper's land. Is that Right? 
A: It is near this area, I can't tell you just exactly 
but right in there , there is a wet weather spring and the road 
is bad. 
fro 
Q:· The wet weather spring is on Mr. Harper's property , is 
that right? 
A: I would say it is probably on Mr. Ward's property. 
Q: But that is on the portion of Mr. Ward's property after 
the road passes back beyond Mr. Harper's property, is that right? 
A: Now how's this? 
Q: Well as you pointed out to me on the map where the wet 
weather spring is , where the road washes is on Mr. Ward's 
property after the road has already passed over Mr. Harper? 
A: Well, I think part of it's on both. 
Q: Part of it is on Mr Harper? But alright, but as you 
understand it here today this portion of the road where I'm 
pointing to after the road has passed by the pen oak so not 
the controversey between these two men? Isn't that right? 
A: Is not in controversey? 
Q: Isn't that right? 
A: Well I don't know what is in controversy whether it is 
thi s road or that road. 
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I 
I 
Q: Oh, you don't know what road is in controversy? 
A: I understand he wants to come down throgh here rather 
than to go through here. So my opinion it would be this part. 
Q: Alright. So in your opinion then where you designated 
the wet weather spring is not in controversy? 
A: Yes, some of that would be. 
Q: Alright, now you were talking awhile ago about the 
terrain, Mr. Harper's property. Point here on exhibit c to the 
eastern part, eastern boundary of Mr. Harper's property. The 
45 acres moving from the red oak corner to the limb corner and 
on to the northeast corner of the property. This is all steep 
through here is it not? 
A: It is, I would call real steep now when you get on up 
here it is very steep. 
Q: That you are designated an area out on Mr. Harper 
toward the eastern portion of his land and does that steepness 
continue all the way across his boundary? 
A:· No, when you get out near to where Floyd Shrader's 
property is and you can see it there is a break in the hill 
down into this point there is a pretty good grade around. In 
fact, W. D. put a road up in here that goes up on part of his 
property. 
Q: Now, you testify you are a county agent form Clarksburg, 
West Virginia. What kind of work does that pertale? 
A: Working with farmers mainly. 
Q: You are not a surveyor? 
A: No sir. 
Q: You have never been licensed to survey anywhere? 
A: No sir. 
Q: You stated you were familiar with tract, with all the 
encompassed on these three exhibits, I guess you ~ave been out 
and walked over Mr. Ward's pro{i~ty as you said? 
A: I've walked, I would say that I have probably walked 
about all of the lines on his property and I have hunted over 
it all. 
Q: So you all come out here about twenty to twenty-five 
times a year, I guess you come out mostly to hunt? 
A: To hunt. 
Q: Yes. 
A: Not necessarily. 
Q: But you do like to hunt? 
A: We do. 
Q: And you were also familiar with boundaries on Mr. Harper's 
properties exhibit B, do you hunt on that to? 
A: No sir, the only place I have ever been on Mr. Harper's 
property has been along in here in this general area. 
Q: You have not been on any more of his property than that? .1 
A: I may have been on. 
Q: That is the general area down here around the pen hole? 
A: I may have been on him, back here on the high point 
behind point behind Minnie's house, because I walked up that 
point and back down over into here. 
Q: So when you state that toward the western part of his 
property that, that's good grade you have never walked over it 
have you. If you haven't been on the property you couldn't 
have walked over it? 
A: I have not walked over his. 
Q: Exactly, so you really can't sit here and testify in 
that timber land what kind of grade is back there or how many 
rocks re back there or how rough it is, can you? 
A: The only thing I can testify is from what I have seen, 
what you can see from the road. 
Q: Exactly, and you haven't been back on that land have 
y~? 62 
A: No sir, I have not. 
Q: Now, you and Mr. Ward I guess have been friends for a 
long time? 
A: I said about twenty-fiv e years. 
Q: About twenty years? 
A: Now I hav e been down for about fifteen. 
Q: And you stated in response to Mr. Velline 1 s question 
that there you've never seen Mr. Harper up there on the property , 
that you have never seen him using that road? 
A: I never saw him use the road. 
Q: It is true isn't it that Mr. Ward put a gate across 
I 
I 
that property and locked it very shortly after he bought it, isn 1 tl 
! 
it? 
A: No sir. 
Q: How long after he bought the property? 
A: I would guess that the gates been locked, in my opinion 
about ten years. 
Q: So he would have locked it about 19697 
A: I guess . 
Q: And you have been c oming out here s ince 1964? 
A: Right. 
Q: But you don't stay out here a ll the time? 
A: No sir. 
Q: And so , and y ou usually c ome out on the weekends ? 
A: Not necessa rily . 
Q: But you said usually ? 
A: Usually do come on weekends. 
Q: So Mr. Ward r emov ing , Mr. Harper were removing timber I 
! 
I 
during t h e week i t is not, i t doesn' t stand necessarily to r eas on I 
j 
that you have s een h i m move timbe r , do es it? I 
I 
I A: Not if h e i s moving it during the week. 63 
Q: Now you said there was evidence that vehicle or traffic 
along this road, is that". right'? 
A: Mostly people hunting , I have never seen any timber go 
out since I been there. 
Q: Now you were talking about identifying lines here on 
the maps. You said that you had walked the property and you 
had found some of the lines, Mr. Vellines specifically asked 
if you had found, you were locating corners on exhibit C and he 
specifically .•• You were testifying as to terrain from a point 
denoted as the red oak to a point denoted as the limb and you 
testified that you didn't find either one of those corners. 
A: I said I could not (unintelligible) 
Q: You can't say that this is an accurate drawing by any 
means. Is that right'? 
A: An accurate drawing'? 
Q: Yes. 
A: I would say it is accurate because when you look at the 
old fence it goes just like this looks. 
Q: But you couldn't locate the limb or this red oak'? 
A: No. 
Q: Okay now, you testified that you were very familiaE 
with the terrain and with the land, Mr. Ward's property'? 
A: Right. 
Q: And Mr. Vellines asked you to draw a road which was the 
old Shrader Road and you drew that. The first time you drew that 
road you drew it between two chestnut oaks and a chestnut oak and 
subsequently when Mr. Harper pointed out that, that was incorrect , 
you agreed'? 
A: That's right because it's all up here where the hemlock 
I 
I 
was. Now I knew that I was wrong because I know where the himlock! 
I 
I 
I is. 
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Q: Right, so were you just being careless when you drew the 
line? 
A: I said it was a general. 
(Pause) 
Q: Have you ever been on property t h at Mr. Harper's talked 
to Mr. Ward about use of this road, hav e you ever been i n their 
presence? 
A: I was at the gate with Mr. Ward one time when he said 
something about a key to go in and Mr. Ward t o ld him that he 
would give him a key and he would change the lock. I think it 
was in August or September. 
Q: Do you know if that was done? 
A: Yes, sir. 
Q: So, Mr. Ward in August or September , promised Mr. Harper 
that he could use this road? 
A: No, it would have been along probably in June , May or 
June. And he gave him a key and he told him he would change the 
lock in September and about that time he did change the lock. 
Q: So , what you're saying is he was only going to let him 
use it for a short time? 
A: That's what Mr. Harper asked him for. 
Q: Did Mr. Harper tell him that he had a right to use that 
road? 
him? 
A: Not to my knowledge. 
Q: Could he have told him that and y ou might not hav e heard 
A: He could have. 
(Pause ) 
Q: Now looking at this (unintelligible ) 
GEORGE DUDLEY: That 1 s all I have. 
MR. VELLINES: Tha t 1 s all. 
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MR. JONES: Mr. Tacy do you authorize the secretary to sign 
name to the depositions after they have been typed? 
MR. TACY: Yes, sir. 
I 
Vernon Tacy I 
! 
By: i/i.ht'4 .:;: Z?;lJ(l htf'/ . 
Patricia Mitchell I 
I 
w. D. Ward a witness of lawful age being first duly sworn 
deposes as follows: 
Questions by Mr. Vellines. 
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II Q: Mr. Ward state your full name, please. 
I • !j A: W. Douglas Ward . 
I Q: Where do you live? 
I 
I 
I 
I 
I 
A: I live on State Route 57. 
Q: Mr. Ward, did you have occasion to buy some tracts of 
land from Mrs. Gum? 
A: 
Q: 
A: 
Q: 
A: 
Q: 
A: 
0: 
I bought, yes I bought land from Mr. and Mrs. Gum. 
Did you know both of them? 
Yes, sir. 
Did you know them before you bought the land? 
I had met them. Irnet Mr. Gum, Charlie Gum. 
Did you go on his land, Torn, before you bought it? 
Sir? 
Did you go on his . • • Did you go on his land at all beforJ 
I 
you bought it from him? 
A: Not til after I bought the first tract on the mountain, 
then I been looking to go any where I wanted to go his property . 
Q: Which tract was that? 
A: That was his brother 1 s tract of the land which lies in 
Pendleton and Highland County. 
Q: Is that tract in issue here in this suit? 
A: No. 
Q: And when did you buy that? 
A: I bought that in 1962. 
Q: How did you get to it? 
A: ~nint.elligible) I have a right-of - way in my deed to it. 
Q: Well, this is before you had a right- of-way, is that 
I not right, in 62. When you bought the first tract? 
A: Yes that 1 s when I got a right-of-way to 220. 
Q: And what is the location of that right-of-way? 
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II A: Well, it just be directly , about directly east to that 
property , that first property. 
Q: Is it the right-of-way we call the Shrader road? 
A: Not that I know of (unintelligible ) . 
Q: So that is not in this litigation is that right? 
A: No, I wouldn't think. 
Q: And then when did you next buy property form •.. 
A: Ten 1ears later , I have owned the oth er property ten 
years going on eleven. I believe it was in 69 that I bought that 
from Mrs. Gum, after Mr. Gum passed away. 
Q: Was Mr. Gum doing any timbering on that tract at that 
time? 
A: No, not at the time I bought just a few years later he 
sold a tract of timber to Mr. Mullenax over on Blue Grass- now 
they timbered that and them. 
Q: How did they take the timber out? 
A: Why, the most of that timber, the last tract I know 
anything about. When I was down by the way of Dillion Harpers, 
they built a road down that away and of course some of it gone 
have through at the house, but not much. the roadway is still 
there, of course , Mr. Harper's, Dillion ··-
Q: After you bought the properties did you do any mainte-
nance on the roads we are talking about? 
A: Yes. 
Q: What did you do sir? 
A: We had to clean the brush out and limbs and also put 
in some metal pipe,yes, yet today you can't drive it only with 
a four-wheel drive vehicle. 
Q: ' Was the road passable when you b ought the property? 
A: No, not all of it. 
II Q: Not all of it, why not? 68 
the 
I 
I 
the 
on 
A: Well, it just was brush piled in and you got to clear 
road out. 
Q: When you say brush, what do you mean? 
A: Limbs and some it, trails where they took the logs out, 
tops were in and we sawed them out. 
Q: You don't deny that the road you are talking about was 
time used for logging do you? 
A: No, I don't deny it. 
I 
I 
I 
I Q: Let me just ask you Mr. Ward since you bought the property 
I • 1969 just tell the Conunissioner in narative fashion what ·in 
activity you have asserted on it, other than your own. 
I A: None whatsoever except one time after I bought it Mrs. 
I Gum sold some pulp wood and the man injured his leg and he quit 
and its never been anybody in there since that with any vehicles 
that I know of and the gate was not locked. 
Q: Well, when she sold the pulp wood, how was it taken out? 
A: Just a horse along the road. 
Q: Which road? 
A: Along the trail going up the mountain . 
Q: Would that be the Shrader road? 
A: No, I don't think it would be. 
Q: Alright, I just wanted to clear that up. Has there 
een any logging on the Shrader road since you have owned it, 
you know of? 
A: No sir. 
Q: Has Mr. Harper come to you and asked for permission to 
se that road for logging? 
A: He came to me and asked for permission to take people 
in there and show them the timber. 
Q: Do you remember exactly ... to the best of your recol-
lection what did he ask you? 69 
I 
i 
I 
i 
i 
I 
I 
I 
I 
' 
I 
I 
' 
I 
I 
I 
! 
A: He wanted to take people in, show them the timber and 
sell it. 
Q: Did he ever assert to you that the had a right to use 
that Shrader road? 
A: No. 
Q: At no time? 
A: No sir. 
Q: And did you give him permission to use the Shrader road? 
A: I give him permission to show the timber. 
Q: For how long? 
A: Well, I don't recall just how long. My wife was along 
and Mr. Tacy's wife was along , their little girl , I just don't 
know what time, it was in the summer time, sometime I'd say 
maybe June , July, I don't know. 
Q: At that time did he indicate any intention to y ou about 
I what he planned to do with the Shrader road or how he 
A: No, nothing was mentioned. 
Q: At that time did you tell him that y ou were going to 
relock it? 
A: Yes sir, I took him in the key and I said y ou'd h ave , 
have half a bushel of keys for that lock and I said whenever 
you get done with it, I'd change the lock and I did. 
Q: How long after was that? 
A: Oh , I don't know, it was sometime in latter part , I'd 
say around the first of September before I locked it again. 
Q: When you said you were going to change the lock, did 
I he complain or say anything about this right-of-way over the road,, 
A: Nothing to me. 
Q: Nothing to you? 
A: No. 
Q: And did you the n change the lock? Did y ou then change 
the lock? 
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A: Yes sir, I did. 
Q: And is that lock currently on the gate? 
A: Yes sir. 
Q: Did Mr. Harper then come back to you and ask for a key? 
After you had changed the lock? 
A: No. 
Q: After you changed the lock did he then assert any right 
I 
to use the road? 
A: (Unintelligible) 
Q: When did you first hear that he wanted to use that 
Shrader road for logging? 
A: When did I first hear? 
I Q: Yes. 
I A: Actually, I didn'tttlink that was the Shrader road. The 
lshrader road is back the other way. 
I Q: Right, the Shrader road is the road that comes off the 
dotted line? 
MR. DUDLEY: I 'd ask that you rephrase that question as 
to what he understood the Shrader road would be, not what it was. 
(Unintelligible) 
Q: What do you understand the Shrader road to be then, sir? 
A: Well, I , the Shrader road would be from the old SAndy 
house to the Shrader farm on top of the mountain . 
Q: We've been referring though to the road that runs through 
I 
you as the Shrader road? 
A: Never heard of it. 
Q: That is just a matter of terminology though isn't it? 
A: It would be in my mind . 
Q: Isn't that the road that he in fact wants to use to get 
1out to 220? Is that not the road, the road over you? 
I 
I A: Yes, that's the one he.,lnts to use. 
i 
Q: He wants to use"? 
A: Into the house. 
Q: It comes down by the house, right"? 
A: Right. (Unintelligible) . 
Q: What business were you in prior to retiring , Mr. Ward"? 
I 
I A: I'd ..• 
doesn' ~ MR. DUDLEY: I object to the relevence of that. That 
have anything to do with this. 
(Unintelligible) 
MR. JONES: Let him answer the question. 
Q: Go ahead. 
A: Me? 
I Q: Yes. i 
A: I've been in several businesses certain trucking busines~ 
for four years, my brother and I until I lost him in an accident. I 
I 
I Q: Have you ever done any logging or sold any logging ••. 
I did any logging myself except to cut some post or something like , 
I 
A: Oh yes, yes sir, I owned timber at home and I never 
I
! that. 
I Q: Have you owned land that has been logged on? 
I A: Me? 
Q: yes. 
A: No. Yes , recently I sould (unintelligible) and there 
Q: Do you have any concerns about the use of this road 
for logging? 
A: Why , I certainly would. 
Q: What are they sir? 
A: Well, it would have ~~e widened out. 
Q: Do you know whether or not the logginf would have an 
affect on that road? 
A: Why it certainly would. I don ' t know (unintelligible). 
The snow fall the other day took one week to clean out those 
trails, two woodsmen with power saws and they used pickups to 
get the wood out, they cut the wood it just took them six 
days, two men and his wife drove the pickup, two saws. I'm not 
able to do that myself. 
Q: Did you ever talk to Charlie Gum about the use of that 
road by other persons? 
A: Yes sir. No , not by other people, never was mentioned. 
Q: What did you understand your right to use it to be? 
A: I . . . 
MR. DUDLEY: I have to object to that as here say again. 
MR. VELLINES: I would attempt to admit it under the dead 
man's statue of it, at least I ask it put on the record for 
purposes. 
I 
I 
I 
MR. JONES: Let's go on, I'm not going to rule on that point , , 
I ' ll just note your objection. 
MR. DUDLEY: I reobject to that Mr. Commissioner. 
MR. JONES: Alright. 
Q: Did you talk to him about your use of the road? 
A: Yes sir, I talked to him before I bought it , I mean I 
told him I'd wanted a right-of-way from 220 and he said most 
certainly and also I would want the natural gas, oil or whatever 
minerals were there if any. 
Q: Did y ou ever discuss with him whether the right-or-way 
through 254 was his Right-of-way? The 254 acre tract, excuse 
me , was h is r i ght-of-way ? 
I 
I 
! 
I 
I 
I 
I 
I 
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I 
I 
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I 
A: I n ever knew h e men tioned it t o me t h e only thing he I 
t old me was whe n I bought it t hat h e wouldn't think a b out selling I 
I 
me land and no way to get to it. 
Q: Did you add any road or change the course of any road 
down on the 45 acre tract after you bought the land? 
A: No sir. 
Q: Was there a second road of the one that was indicated 
joining the 254 acre tract on the 45 acres? 
A: (Unintelligible) across the stream and up out in front 
the house up in, well, between, well, just above, just below the 
barn, the 45 acre tract. 
Q: Are you familiar with your boundaries? 
A: Yes sir, pretty well, (unintelligible) I broke a leg 
and I wanted but I haven't walked yet and (unintelligible) since I 
that time. I 
Q: Have you looked at these plats? 
A: These plats? Roughly, I have a plat at home, Harner 
Brothers engineer mailed it to me in Clarksburg , better in the 
I 
I 
I 
i 
state I guess. And they were not people to get the forms togethe, . 
Q: On your tract, right? 
A: That is right. 
Q: Mr. Ward is anyone acting as a agent for Mr. Harper or 
a representitive of Mr. Harper come to you and ask permission 
to log over? 
A: NO. 
Q: Have they asked for access over your 254 acres? 
A: Yes, some asked me one time to come in there, come in 
with a Honda or a motorcycle and wanted to hunt and I told him 
that I didn't allow any hunting that's sort of the manner of 
what I told him. (unintelligible) I told they couldn't hunt 
without permission. 
(Pause) 
Q: Mr . Ward, I'll show you this and ask if you recogni z e 
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it, this deed dated September 16, 1968 and ask you i f y ou 
recognize it. 
(Pause) 
I 
i 
I 
I 
I 
! 
A: Yes sir, know it by page for page. i 
Q: If y ou ' ll look in the first line (pause) I show you I 
this deed and the name Leo Samples appears , do you know Mr. SamplJ 
A: No sir, I never met him until this morning. I've I 
seen his wife. 
Q: You say you met him this morning was he a witness in 
this proceeding? 
A: Today? 
Q: Yes. 
A: Yes , that's the man. 
MR. VELLINES: I am not going to use this as an exhibit 
Mr. Commissioner, he's testified (unintelligible). 
I 
i 
I 
I 
I 
I 
I 
I 
! 
I 
I 
I 
Q: I The deed you just referred to is in your chain of title ,i 
is that right? I 
A: Yes sir. 1 
Q: The deed you just referred to is in your chain of title? 
A: Yes , is referred to in the 
Q: The one you just testified? 
A: (Unintelligible) If I understand your question excuse 
me. 
Q: That's all I have. 
(Pause) 
Questions by George Dudley. 
Q: Mr. Ward, you say that you understood the Shrader road 
was the r oad that lead from the Sandy house to the top o f the 
! mountain , is that right? 
I A: Yes sir, the Shrader farm. 
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Q: But, you have only been coming here to Highland County 
about twenty years so you don't know what the people, Mr. Harper 
and his, the other people who lived there referred to the road 
as do you? 
A: No, not exactly. 
Q: If he's referring to the Shrader road as the road that's 
delineated on there as road A you would have no question about 
that would you? 
A: Sir? 
Q: If he's referring to the Shrader road as the road that's 
delinated on exhibit B as road A you would have no Quarrel with 
that, is that right? 
A: I've never called that. 
Q: But it could have been called that (unintelligible) • 
A: (Unintelligible) called the Shrader by Mr. or Mrs. Gum 
or any other family. 
Q: Alright now, you bought this property this 258 acres 
in 1968 that's what the deed indicates. (Unintelligible) How 
long after that did you put a lock on the gate? 
A: Oh, several years after I moved a camper, my brother 
had a little camper we had it inside the gate just off 220 for I 
don't know how long and then we moved it on up above Mr. Gum's 
house. 
Q: So when Mr. Tacy testified that you locked the gate 
about ten years ago that was incorrect, is that right? 
A: Oh, I wouldn't say I don't know how long it been. The 
ole wooden gate had a lock on it. 
Q: So it could've been ten years ago that you locked the 
gate? 
A: Could be, little longer. 
Q: And you say it was about that time you put y9ur trailor 
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on the property? 
A: No, it was not locked when I put the first camper on 
there. 
Q: Okay when was that? 
A: I don't know, I put that there before that camper was 
there, befor~ I purchased the balance of the land. Mr. Gum 
sold me the balance of the, well he didn ' t sell it , he wanted 
Mrs. Gum to sell it to me in case that she ever wanted to sell 
it, (unintelligible) • 
Q: Okay and that's the land that you purchased that Leo 
Samples was one of the granters , is that right? 
A: What? 
Q: You are te1king about the 254 acres? 
A: Yes sir. 
Q: Okay. Now you said that when Mr. Gum timbered this 
property timbered his land, a lot of that timber went over 
Dillion Harper and some of it went 
A: No, no, it didn't go over Dillion Harper it come right 
over Mr. Gum's property. I have a lock on that gate also. 
Q: You didn't testify that most of the Gum timber went 
over Dillion Harper's property? 
A: No it did not it didn't touch Dillion Harper. 
Q: It all went over Mr. Gum's property? 
A: Right. 
Q: Now, when you purchased the 254 acre tract what conditio 
was the road in at that time, the Shrader road? 
A: I took a brush hog in took a power saw and sawed up 
trash and trees and limbs and still do. 
Q: Alright. Now, when you purchased the land in 1962 the 
tract behind the Shrader land I presume how did you get to that 
property? The first property you purchased form Mr. Gum. 
7'7 
A: Well, the road goes directly up over the mountain. 
Q: And you went to that by a different route than the 
Shrader read? 
A: Yes, yes, yes. 
Q: Okay. Now it was in 1977 , that Mr. Harper come to to 
you and asked you to use and asked you to remove the lock from 
your gate, is that right? So that he could take people on the 
tract to show them the property? 
A: Well let's see (unintelligible) I don't remember. 
Q: Had he ever spoken with you before about going over 
the road? 
A: No, the only time ever I was with Mr. Harper, I stopped 
at his house it was sometime before Christmas, I don't know 
what year and someone had been in and marked quite a bit of 
I 
I 
I 
I 
I 
I 
I 
I 
timber, trees I didn't know whether, well that there was engineer' f 
in there engineering for, I don't know what and I stopped at Mr. 
Harper's house and went in and talked to him and he agreed to 
come up that next day. I asked him at his conv enience, I was 
goning be there a few days I wanted to know where the lines 
were and he did go with me. We didn't find a l l the corn ers , 
we found all of them but one out next to Mr. Shrader's, we 
did not find that one. 
Q: alright. Who's property had the timber been marked on, 
Yours or his? 
A: Well it was a line Mr. Harper had Marked, I was glad 
to see it done I didn't know where they were. 
Q: In other w~rds he was marking a line between the two 
of you? 
A: Yes. 
Q: Okay. 
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A: But I didn't know, I didn't know what was going on, 
that's the reason I went down and asked him. 
Q: You indicated to Mr. Vellines that no one had ever, 
that Mr. Harper never ascerted that he had a right-of-way over 
your property, is that right? 
A: No. 
Q: You didn't get a letter from me dated September 26? 
A: No I didn't. I've never heard that. 
Q: Never received a letter ascerting that right-of-way? 
A: No, sir. 
(Pause) 
Q: So, if I wrote you a letter in 1977 , ascerting that he 
had a right-of-way and suggesting that it be reduced to a formal 
right-of-way to preclude litigation, you would testify that you 
didn't receive that letter, is that right? 
A: I didn't get any letters. 
(Pause) 
Q: And you didn't have Mr. Johnson contact me in response 
to that letter either is that correct? 
MR. VELLINES: Your honor, I object to this point. If he ' s 
going to impeach him ~y the use of a letter, he has to show him 
the letter. 
MR. DUDLEY: I don't have to show him the letter ••. 
MR. VELLINES: Show him the letter to see if he's ... 
MR. JONES: (Unintelligible) I think you ought to show the 
original or a copy of the letter to see what .•. 
MR. WARD: (Unintelligible) Mr. Johnson, Mr ••• 
(Unintelligible) 
MR. WARD: I don't handle any of those papers myself. I 
don't handle any of my tax matters myself (unintelligible) 
(Pause) 
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Q: Now, Mr. Ward, prior to the time that you purchased 
this property during the time it was owned by Mr. Gum, you have 
no knowledge of what use was made of the Shrader Road by Mr. 
Harper, his parents and grandparents, is that right? 
A: Uh, no. 
Q: They may (unintelligible) 
A: I never met them. 
Q: Exactly, so they may have taken very much timber off 
that road, you would not. 
A: Well, I'm sure it has been timbered sometime , but I don't 
know who by or how. 
Q: But when these witnesses have testified here this morn-
ing that the timbering was done you can ' t contradict that, can 
you? 
A: No, I wouldn't contradict it, because it has been timber-
ed sometime or other. 
MR. DUDLEY: That's all. 
Questions by Mr. Vellines. 
0: Mr. Ward , after you received this letter, did you rec-
ognize in any way or right-of-way for Mr. Harper? 
A: Did I? 
Q: Yes. 
A: No, I didn't I promptly sent, I took that down to Mr. 
Johnson. Let him take care of that. 
MR. JONES: Did Mr. Johnson reply to that letter? 
MR. DUDLEY: I'll stimulate that he did reply to the fact 
that there was any right-of-way. 
Q: Alright, good. Now the conversation Mr. Dudley is 
referring to , ask you a-re least related that Mr. Harper asked 
you to remove the lock from the gate. Did Mr. Harper ever ask 
you to remove the 1 o ck from the gate"? 
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A: He asked me to remove the lock, he wanted the key to 
get in. 
Q: Did he want the key or did he want the lock removed? 
I A: 
I 
He wanted the key. 
i j Q: 
l 
Did he ever ask you to remove the lock from the gate? 
I A: Mo, no one ever did. 
I 
I Q: When you went with Mr. Harper to determine your corners 
and when you saw his timber marked was there any mention then , 
I 
1 i how that timber would be brought out? 
I 
I Q: 
I I 
11 harvest that timber? 
II A: 
1 j Q: None , right? And how did you get in there? 
I! 
ii 
I j I rode with him. 
A: No sir, no sir, we were just looking at the lines. 
Was that, did he mention whether or not he intended to 
No sir, not to my estimate, never. 
A: Got in Mr. Harper's truck. 
I 
I 
driv e. ! 
! 
j 
Truck was a four-wheel 
First time I had ever met Mr. Harper. 
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I I Q: Do you remember approximately when that was? 
I A: No sir , I can 1 t recall that. 
II Q: That 1 s all. 
,. 
, I 
1 1 A: I can 1 t recall when that was. 
Questions by Mr. Dudley. 
Q: Did you tell Mr . Harper that you would let him have a 
key and that he wanted to move timber over the land, you would 
work something out with him to let that be done? 
A: Sir? 
Q: Did you tell Mr. Harper that you would furnish a key to 
him and if he wanted to move timber over the road that y ou would 
work something out with him? 
A: No, there was never anything mentioned about no timber, 
I except to look at the timber. To look at the timber. 
I 
I 
I Q: Mr. Ward, you say with modern equipment this road would 
I 
l be destroyed if the timber passed over it? 
I 
! A: It would be, it's not built for that. 
ii Q: The road could be maintained in a passable and good 
'1 1
1 condition though, if the people moving the timber wished to do 
I 
so, could it not? 
A: Well, I don•t know about the reclamation laws in the 
state of Virginia. I don•t know what their reclamation laws are. 
I don 1 t know what they• d have to do. l 
Q: Well my question had nothing to do with reclamation laws I 
I My question was if the people who were moving the timber were ·1 
to take the proper steps to maintain the road , there ' d be no 
damage, isn 1 t that correct? 
A: I wouldn't say that, no. 
Q: In other words you don't know? 
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A: (Unintelligible) You could tear a road up. 
(Pause) 
MR. JONES: Mr. Ward, do you authorize the secretary to 
sign your name to the depositions after they've been written up? 
MR. WARD: Yes sir. 
MR. JONES: Thank you. 
W . . D./fa~d ' 
By _/ ~_:7 &V'../. 
Patricia 
Minnie Gum a witness of lawful age being first duly sworn 
deposes as follows: 
Questions by Mr. Vellines. 
(Unintelligible) best of my knowledge, I don't hear good. 
Q: How old are you, Mrs. Gum? 
A: I was eighty the 15th of September. 
Q: And you are the wife of who? 
A: Huh? 
Q: Who is your husband? 
A: Charles D. Gum was my husband. 
Q: And is he the Charles D. Gum that lived over next to 
Dwight Harper? 
A: Yes. 
Q: When did he die? 
A: In 1965. 
(Pause) 
Q: Mrs. Gum, did your husband timber on his land? 
A: What? 
Q: Did your husband timber on your land? 
A: Timber? 83 
Q: Yes, did he cut timber off your land? 
A: Well, yes he sold timber on our land different (unintell ~ -
gible) • 
Q: He did? 
A: Yes. 
Q: And who hauled it off of there? 
A: Well, John Mullenax brought some and when the sawmill 
I 
1 
::: ::e::e:~::.let people cut timber. 
Q: Do you know whether orrot he ever gave permission to 
But I can't remember 
,1 
11 
I 
I 
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I 
I 
I 
I 
I 
anyone to bring timber ••• 
A: Yes, he gave them permission to do their hauling out. 
Q: Who did he give permission to? 
A: Well the ones that hauled the lumber and the logs 
and stuff. 
Q: Do you remember whether or not he ever g ave permission 
to Mr. D. A. or Doc Harper? 
A: What? 
Q: Do you remember whether or not he ever g ave permission 
to Doc Harper to haul timber out over your road? 
A: No, I don't but he was a neighbor, he wouldn't of 
I said anything about him a hauling anyway . 
Q: Did he used to let all the neighbors haul timber out 
I over you? 
'i 
A: Yes, he did. 
Q: Did he ever stop anyone from using the road back there? 
A: No, no, not to my recollection. 
Q: Do you remember ever seeing Dwight Harper, the young 
Dwight Harper haul timber out over that road? 
I been. . I 
A: I did, but I'll tell you I don't know how long ago it's 
I can't remember, I don 't remember him hauling any down 
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through the sugar orchard maybe he did, I don't k now but not 
to my recollection. 
Q: Mrs. Gum do you remember within the last twenty years 
whether Mr . Harper has done any timbering and brought timber 
out over y our road? 
A: No, I dont, I don't remember if he did. 
Q: Where is your house in relation to the road? 
A: What? 
Q: Where is your house in relation to the r oad , the 
Shrader road? 
A: What? 
Q: In relation to the Shrader road? 
A: Well, I don't know what you mean about that but they 
j call the Shrader road way up there on the mountain, I think. 
Q: Well, did they use to call that road n ext to you the 
Shrader road? 
A: Well, I don't believe they did. They call that up on 
the mountain Shrader road. I don't have no name for that. 
Q: Mrs. Gum to the best of your knowledge did anyone ev er 
come down while your husband was alive or ev en after that and 
claim a right •.• 
A: What? 
Q: Did anyone ever claim a right to use that road that 
runs by y our house? 
A: No, not that I know of. No to the best o f my knowl edge 
they didn't claim no ... 
Q: Did you ever overhear anybody come to your husband? 
MR. DUDLEY: I'll object to that right now, that's frank 
I hear say. 
MR. VELLINES: I'll withdraw the question. 
(Paus e ) 
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Q: Now, do you remember the sale of some timber to Mr. 
Helmick? Mr. Helmick is your kin isn't he? 
A: Do you men Benny Helmick? 
Q: And Horner'? Benny and Horner are they related to you'? 
A: Well yes they are related to me. 
Q: Do you know whether or not they had permission to go 
over what we're calling the Shrader road or the road next to 
your house? 
A: Well, I think they did have permission to. 
(Pause) 
Q: Mrs. Gum did Mr. Harper come to you and ask you to 
I I testify for him'? 
I 
I 
I 
I 
I 
ii 
' I I 
I 
I 
I 
! 
l 
A: Who, Dwight you mean'? 
Q: Yes. 
A: Yes, he did but I told him I wouldn't, wasn't that right 
Dwight, I didn't think I was goning testify at all. 
Q: Okay. 
A: No, I told him I wouldn't. 
Q: Did he mention to you what he wanted you to testify 
about'? I I 
i 
I 
A: no he didn't well not only that he hauled out through, 
I 
No, 
I 
I that is what he said, swear that the hauled out through there, 
that's what he said. 
Q: Well did he want you to testify to that'? 
! A: Yes, that's what you said wasn't it Dwight. 
I 
I (Unintelligible) 
I Q: I! him'? 
No, no you can't answer that's right. What did you tell J 
11 
'1 
I 
I 
A: 
Q: 
A: 
What'? 
What did you tell him? 
I told him no I wouldn't, ain't that right Dwight'? 
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Q: You can't ask him that. Why wouldn't you? 
A: Well, I just didn't want to testify either way thats 
But really I just can remember all these things you know. 
Q: You are doing pretty well. The road that runs by your 
house, do you know where that comes out on the other end? 
A: Down where? 
Q: Do you know where the road that runs by your house 
comes out? are you familiar with it as it runs through the back 
of the woods? 
A: No, I don't reckon it does, does it. 
(Pause) I 
i 
Can you I Questions by George Dudley. Q: Mrs. Gum I just have a few questions for you. 
I 
the troubl J . 
hear me? 
A: A little , yes. I can hear but understand is 
Q: Okay now, when Dwight talked to you about corning here I 
you did not want to testify 
was not because he was asking you to testify to something that 
wasn't so is it? 
A: Well, no of course he hauled out there but just like I 
said I can't remember how long back it's been. 
Q: In other words you just didn't want to get involved in 
this whole situation? 
A: No, I didn't wanta do nothing against Dennis and I didn't 
want to do nothing against him that's the way it was. 
Q: Okay. I can appreciate that. Now, this road that we 
are talking about here today , the road that goes, back by your 
house and up over the mountain to the Shrader place? 
A: Yes, goes on up to Shrader place. 
Q: When your husband was alive anyone who had property 
back there used the road, isn't that right? 
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A: Do what? 
Q: Anyone who had land back up on the mountian used that 
road to get to it? 
A: Well, he didn't say anything about it , in fact we owned 
that place a long time out there. 
Q: Right , but anytime anyone wanted to use that road to go 
back up on the mountain or to haul timber out you allowed 
A: Well, they gave them permission to do it , yes. 
Q: Did they come to him and ask permission? 
A: Yes, they did, some of them not all. 
Q: Do you recall Mr. Harper, here, ever asking permission 
to use the road? 
A: I don ' t think he did, no . 
Q: How about his father? 
A: Well, I don't remember his father ever. 
(Pause) 
Q: So he and his father probably believed that they just 
had that they could use the road when they wanted to isn't that 
. right? 
I 
MR. VELLINES: I ' m going object to that (unintelligible). 
MR. DUDLEY: I think I'll go ahead and ask you to direct 
her to answer it. 
(UNintel 1 igibl e) 
A: No, I don't know of him telling them they could use 
the road when they wanted to. 
Q: But they never asked? 
11 
I A: No. 
Q: Okay. I am going to let it go at that. 
Questions by Mr. Vellines. 
Q: Did you or your husband consider anyone else to have 
I a right to use that road? 
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A: No •.• 
MR. DUDLEY: Your honor, I am going to object that, that's 
cause for illegal condlusion. 
MR. VELLINES: Your honor, all I am saying is that he 
opened the door. 
MR. DUDLEY: That was your question. 
MR. VELLINES: I withdraw my question, that's all. 
MR. JONES: Is it alright with you if the secretay that 
types this us signs your name to what you have said. 
MRS. GUM: Yes. 
Minnile Gum 
By ·722-z--; c 1, 0.. Cf!Z i.r erJJ/' 
Patricia Mitche~l 
Floyd Shrader a witness of lawful age being first duly 
sworn deposes as follows: 
Questions by Mr. Vellines. 
Q: State your full name please. 
A: Floyd Shrader. 
Q: And how old are you sir? 
A: How old? 
Q: Yes sir. 
A: I am going on eighty-four. 
Q: Mr. Shrader, am I correct you purchased the old Simmons 
land, is that right? 
A: What? 
Q: You purchased the old Simmon•s tract? 
A: Yes. 
Q: Ed Simmons tract is that right? 
A: Ed Simmons (unintelligible) . 
Q: About how long ago was that? 
A: I worked for him seven years, I moved in there when I 
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I 
I was 32 years old and I worked for him for seven y ears and then 
I I bought the place . Now you can cout it up and know exactly . 
Q: Stipulate that would be around 58 y ears (un intelligible) . 
I Okay. Mr. Shrader . 
A: I can't hardly hear anymore. 
~: You're doing fine . Have you l ived on that tract of land 
continuously since you first moved there? 
I 
A: Yes sir. 
Q: You never moved away for any period of t i me? 
A: No sir. 
Q: And where is your house, sir , up on that tract of land? 
A: Where is the house? 
Q: Yes. 
A: Well , 
Q: Let me withdraw that , alright. Is there a road running 
behind your house into the woods and going down to Route 22 0 ? 
A: Up through the mountain? 
Q: Yes sir. 
A: Yes , there is a road now, cause I had t h e road bull 
dozed out so you could go up there . 
Q: And when you say go up to mountain what did you call 
that road? 
A: Up to the Shrader road. 
Q: You call that the Shrader road . Now is there another 
road that leads over to what is now Mr. Ward's property ? 
A: Another road? 
Q: Yes sir , back i n the woods . 
A: Back of Ward's? 
Q: Back in the woods? 
A: Not that I know. 
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Q: Alright, was there any road in that, back in these 
woods that connected you land with the Gum land when you bought 
the property? 
A: Was it? 
Q: Was there? 
A: Yes. 
Q: And what did you call that road? Did that road have 
a name? 
! A: Did 
I Q: Did the road you just referred to between your house 
I and the Gum's have a name? 
I 
A: Well, I reckon it had name, (unintelligible) but that 
there the Shrader, now my daddy's uncle built that road , Pete 
Shrader. 
Q: Pete Shrader? 
A: Pete Shrader built that road and he was to build the 
road down on this side, that the way I been told, to the road 
on this side and Harmon Hiner was to build up top (unintelligible)! 
' 
Pete built his part and Harmon never did build his. I 
I Q: Does that road go by any name in the community, the 1 
road between Gum's and you? Did it go by any name in the conunuhi~? 
A: No, I never did here any name. 
Q: Mr. Shrader, what were the two ways of getting in and 
out of that road between you and Gum. 
A: Which way? 
Q: Well, on -Gum's . side? 
A: Well, you can ·go out over --Ward , that 1 s where I built 
that road that comes down to my place. 
Q: Was there any other way to get down to 220 or get down 
I 
I 
I 
I 
I 
I 
I 
to the Harper tract from that road other than those two entrances I I 
and exits? 91. 
A: Not that I know of. 
Q: Now calling your attention to timbering that went on 
back of you, was there ever any timbering going on on your land? 
A: On my land? 
Q: Yes. 
A: Sure. 
Q: When did that •• • 
A: The land befor I got it. 
Q: When did that take place? 
A: That was Barnett and Doyle. 
Q: Do you know who they where working for? 
A: What? 
,, Q: 
I A: 
Do you know who they were working for? 
Who they was. They was working for themselv es. They 
I 
Cutting stake timber and after they cut the stake timber out • .. 
I 
11 
Q: On whose land were they cutting? 
A: On Mr. Harper ' s and Ed Sirrunons. 
Q: How do you kno w that? I 
I 
brouc}ht A: They brought the timber out down by my place. They 
1. 
'I it out there with horses logging. I 
i I I Q: Did you 
MR. DUDLEY: I ' m sorry I didn ' t understand the answer . I 
I MR. VELLINES: Brought them down with horses. I 
Q: Did they use the road between you and Gum to bring it ouJ? 
A: No , they brought it out the other way down by in front I 
I 
I 
I of our house. 
Q: And where would they take it from there? 
A: Up to his daddy's place to saw it, there's where it 
was taken. 
I 
I 
I 
I 
Q: Do you know whether not if they took any timber out ovwe j 
Gum? 92 I 
A: I don't know. 
Q: How long did that timbering go on? 
A: I couldn't tell you just exactly how long it did go on. 
Q: Was it more or less than five years? 
A: I expect it was, wasn't it. Do you remember anything 
about that then. 
Q: If you don't know just state it. 
A: I wouldn't say how long, cause I don't know. But I 
bought the place after the stake timber was taken down I bought 
the place. 
Q: And what did you do after you bought it? What did you 
1
11 do about the timbering after you bought it? i! !i A: What about? 
i 
I 
I 
I! 
:, 
I: 
Q: What did you do about? 
A: I take the timber off it. 
Q: Yes, did they continue to timber after you bought it? 
A: Was the timber there? 
Q: Did they continue to timber after you bought it? 
A: Doyle and Barnett were ·supposed to take the timber out 
It after Doyle and Barnett quit the stake, why they were supposed 
I 
to take the other timber out. Well, they , ICbn't know I reckon 
I 
they went to (unintelligible) and then Nadrick was going to come I 
I 
I in and take the rest of it out and I got possession of the 
place in the time and I told them when his time was up, it was up .! 
I 
Q: And how long after that did they stop, after you got 
possession? 
A: A couple of years . 
Q: A couple of Years? 
A: Yes. 
Q: Since tha t time has anyone timbered and used that road 
between you and Gum, t hat you know of? 
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I 
I 
A: Anybody 
~: Anybody else timbered and used that road? 
A: Well, not that I know of right then , Albert Gum cut 
timber and stuff in there but I don't know how long after that 
it was. 
Q Q: Were you aware of that going on? 
A: ~nintelligible) 
Q: Did either Dwight Harper or Doc Harper timber after 
Nadrick moved out? 
A: I don't know anything about it. 
Q: You say you don't know anything about it. Do you know 
1 whether or not they timbered back in there? 
A: No , I don't know. 
Q: Did you ever see them use that road between you and Gum? 
A: Did anybody ever see it? 
Q: Did you ever see Mr. Harper of his father ever use it 
after 37? 
A: No, I never seen anybody. I didn't bother over there 
I' much. Ii I 
l 
I 
I 
1! 
I 
(Unintelligible) I 
I 
I 
A: I was in debt over head and heels and I had enough to 
do to try to get out. 
Q: To use that road or come in to that road with a vehicle , j 
I 
where would they have to come in relation to your house? ! 
A: (unintelligible) come in by that from the road to my 
house. 
Q: How close would they pass to your house? if they used 
that road? 
A: When they come in there? 
Q: Or went out? 
II 
A: Oh, it would go no distance , wasn't over I expect maybe 
a hundred feet or hundred yards or something like that (unintel-
ligible) down through there. It ain't very far. 
Q: Did Mr. Harper ever come to you and ask for a right-
of-way over you? 
A: No, he didn ' t. 
MR. DUDLEY: I don't want to ask him anything. 
MR. JONES: After what you have said has been typed up do 
you agree for the secretary to sign your name so you don't 
have to come back. 
MR. SHRADER: Yes. 
Helen Helmick a witness of lawful age being first duly 
sworn deposes as follows: 
Questions by Mr. Vellines. 
Q: Mr. Helmick state your full name please? 
A: Helen Ruth Gum Helmick. 
Q: You're the daughter of Charles Gum? 
A: Yes I am. 
Q: And Mrs. Minnie Gum is that right? 
A: Yes. 
Q: And did you ever reside on the property that is in I 
I I question in this suit? 
I 
I 
I 
I 
I 
i 
Ii 
I 
A: 
Q: 
A: 
Q: 
A: 
Q: 
Yes, twenty-one years. 
Did you live with your mother and father? 
Yes sir. 
During that period did you ever move away? 
No sir, not til I got married. 
And you went to school during that time you .• . 
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A: I went to school. 
I 
I Q: Okay. Mrs. Helmick, did you at anytime in these twenty- ' 
' rnb I one years observe Mr. Dwight Harper or his father hauling ti er ! 
out by your house? 
A: No sir. 
Q: Never did see it? 
A: No sir. (unintelligil:le) 
i 
I 
I 
I 
I 
I 
I 
I Q: Did you, was there ever any controversy, did your father ' 
ever bar anyone from hauling timber out over that road? 
A: Not that I know of sir. If they came and asked per-
mission, he always let them. 
Q: Could you say whether or not most of the people came 
and asked permission? 
A: I'd say yes they did. My father he was just a good 
i 
th~t . 
I 
neighbor he let, he give people permission to do anything like 
Q: Did, do you recall whether or not either Mr. Harper or I 
his father ever came and asked perrnissi~n to use that road? 
A: No, I can't recall. 
Q: What year did you move away from the property? 
A: 53, 1953. 
Q: Up until that time did you see anyone else use the 
road for timber? 
A: Yes, there was a lot of people hauled , well , pulp wood, 
i logs, things my father had sold on the place and they helped out 
I 
! a little. 
Q: Do you know who some of these people were? 
A: Well , lets see , Alvie Gum, Horner Helmick, Floyd Beverage I 
I 
and there was some came in there, I can't recall the name of them. , 
Q: Did the road that runs down by your mother's house and I 
back into the woods ove r to Floyd Shra der, did it hav e any name i 
1, that you are a ware of? 
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'I A: That run from my mother's house? 
Q: Ran right next to your mother's house? 
I 
Shrader I I 
I I know I 
Never heard no name (unintelligible). Mr. Floyd A: 
well ! 
11 Mr. 
heard him a time or two when the water was full, 
Floyd Shrader came and asked him if he could haul his milk. 
He sold milk then could bring it down that road, my father let 
him. 
MR. VELLINES: That's all. 
MR. DUDLEY: I don't have any questions. 
MR. JONES: Mrs. Helmick, do you authorize the secretary 
after she has typed up what you have testified to, to sign your 
name to it without you coming back to sign. 
MRS. HELMICK: Yes sir, I do. . 
& .n i~£v~k 
Helen Helmick 
By_Cf4 ....... a.._-fi.;;...;.'l-<....:::::..:.·C ...... ~~a __._/1,_1~=-?=-i;:~A....i;.,e ..:;;;;;;J~'-f_7 __ 
Patricia Mitchell 
I rest, Mr. Commissioner. MR. VELLINES: 
questions! MR. DUDLEY: I'll call Mr. Dwight Harper for a few 
Questions by George Dudley. 
Q: Mr. Harper, I have just a few questions here on 
(unintelligible) for you. (pause) Mr. Harper, I'm going, just 
a few questions on referring to exhibit B you have interlined 
the road here which is denoted road A coming from Forks of Water 
passing up over the mountain toward the Shrader property. What 
is that road been called by the people in that vicinity to your 
knowledge? 
A: All of my life that whole same road , is one r o ad and 
it's been called Shrader Road, and I was right down at Pendleton 
County Courthouse yesterday looked in the records f o r (unintel-
ligible) Gum right down over gfJtt road (unintelligi ble ) 
I 
I 
I 
I 
I 
I 
! 
MR. VELLINES: Objection, this is hearsay that h e's 
testified to. 
A: Alright, from the Shrader road to the Forks of the 
Waters that's all one road just the same as 220 down here ' s one 
road. 
(Pause) 
Q: Now looking again at this, looking at exhibit , exhibit 
D which denotes your tract of land and looking about the center 
of the property one of the calls, calls for a limb tree a corner 
or the limb tree, when you cross your property to a stone a set 
stone, tell the court what the terrain is this particular area? 
A: From this limb tree that goes right up ov er the mountain 
just like that and right on down river up on top and it's very 
rocky up in the top, now down the other side it's fairly steep 
that goes right on down into a hollow, which is where he was 
talking about that spring whenever he was talking about that 
spring, that spring ain't up there on the hill where he showed 
you all, that spring is down there in the hollow down next 
where my, where that road crosses my land that's up on top of 
a hill. 
Q: Okay and could you indicate on the map here where Mr. 
Bruce Rexrode was speaking about building a road? 
A: Well, it would be right through here, right through 
here. 
MR. VELLINES: Could you note that. 
MR. DUDLEY: I am going to note that as area one, if that's 
satisfactory with the Commissioner? 
MR. JONES: As what? 
MR. DUDLEY: Area one. 
MR. JONES: Well, then the questions got to refer to area 
one so I'll know what you are talking about, alright. 
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Q: I 1 ve already asked one question and that is if you could ,! 
what portion or the map Mr. Rexrode said no road could be built 
he says it's area one. Now going further to exhibit the defend-
ant's exhibit C and looking at the entire eastern boundary of Mr. 
Ward's 45 acre tract, can you tell the court what the terrain is? 
A: That is very steep, some places it's perpendicular 
and a lot of places it's at least 45 degrees or more and rough. 
Q: And could there be any road built over that 
A: I wouldn't see how. When Mr. Rexrode testified that 
there couldn't be any. Anybody else I've ever talked to said I 
they couldn't get a road up over there. I mean the (unintelligib~e ). 
Q: I don't know what relevence over the 45 acre tract has. ! 
I Mr. Tacy has indicated a road across that tract is that the true 
I location of that road. I 
I A: It's not, after Mr. Gum bought it they come down through I 
I i 
11 what they call this sugar orchard and come out , the road comes J 
Ill out right about here. (Unintelligible) 
· Q: Would you denote that with that pin where that road goes~ 
A: Alright, see if I got this oriented right. Let's see 
(Unintelligible) 
A: The road comes out right about here (unintelligible) 
goes right up there then comes right down through here and comes 
out the road right there. If you come down here you come out 
in the river. 
MR. DUDLEY: Okay. I'm going to denote that as road B. 
A: Now that was added on after Mr. Gum bought (unintelligib e) 
Q: When you're saying coming up through here you're talking 
about road A ... 
A: That's the original road over to the house but after 
you get to the house once it's on the same road. I don!t care 
which way it goes there. (Unintelligible) 99 
Q: Alright. Now, you are familiar with this, you' v e been 
over the Shrader Road quite a bit? 
A: Yes sir. 
Q: What damage would logging equipment do to that road if 
it were properly maintained? 
A: It might mash it down in a few places but my gosh , as 
rough and rocky as that place is that thing would hold up in 
(unintelligible) it wouldn't take but a second to fix it up. 
Q: That could be repaired. Would it damage Mr. Ward's land? 
A: No sir, not a bit in fact it would make it better 
(unintelligible) • 
(Pause) 
Q: Now when you went to see Mr. Ward about going on this 
property, Mr. Ward had a lock on the gate, do you object at there 
being a gate at the road? 
A: No, not a bit in fact there's always been a gate there 
I mean. 
Q: And do you object to it being locked? 
A: As long as I have a key to it and can get access to it 
(unintelligible) . 
(Pause) 
Q: Did you ever ask Mr. Gum for permission to use the road? 
A: Mr. Gum? 
Q: Yes sir. 
A: Never did always presumed I had permission same as every-
body else that owned land up in there. 
Q: So you felt it was not necessary 
A: Not necessary , I wasn't ask Mr. Gum for. 
Q: When you see Mrs. Gum, talk with her will you be 
neighborly or 
A: (unintelligible) sure. 
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Q: That's all. (Pause) Let me ask you one more question, 
do you have a right there's been alot of testimony about a road 
that went on by the Shrader Place and back out to 220 do you have 
a right-of-way to use that road? 
A: No sir, and I'd have tq ~ide over three people to do it , 
I'd have to go the land that Floyd (unintelligible) owned, and 
also what used to be the Clarence Colaw place and on top of that 
through the river. 
Q: Okay that's all. 
A: And twice as far and another thing talking about this 
road going up to the Sandy house that road was never put up 
there til the timber was cut out that used to be a log road up there 
and then Floyd got timber off different times and maybe · (unintelli-
gible) but that was all one road there at one time (unintelligible) 
I know, I've lived in this country all my life and I' ve been there 
since I was a kid. 
Questions by Vellines. 
Q: Road B was not in existance when the 45 acres was 
conveyed to Charlie Gum was that not right? Isn't that what you 
just testified to? 
A: {Unintelligible) came down through that sugar orchard. 
Q: Prior to that what's marked on those plats is the old 
road , didn't cross the 45 acre tract did it? 
A: No. 
Q: It went into the 254 acre tract directly is that right? 
A: Gum house and right on up the hollow. 
Q: Didn't go over the 45 acre ... 
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CERTIFICATE 
Tt is is to certify t hat the foregoing depositions were taken 
and reduced to writing on the date set forth in the car tion hereof. 
Given under my hand this /.!J-T,( day of Ma rch, 1981. 
// ~ ....... - --:/i-~ 
Corrunission€6/ in Chancery 
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REPORT OF COiV~LISSIONER 
Fursuant to a Decree of Reference entered in this cause on 
November 14, 1978, whereby the said cause was referred to the under 
signed Commissioner in Chancery to inquire and report to the Court 
as follows: 
A. ~hether all parties in interest are properly before the 
Court. 
B. The location of a certain right of \·ray across a tract or 
parcel of land owned by defendant, which l and was conveyed to the 
defendant by deed dated September 16, 196 8 , of record in the office 
of the Clerk of the Circuit Court of Highland County in Deed Book 
4S, page 341, said right of way for the benefit of a tract or parce 
of land conveyed unto complainant by deed dated bay 6 , 1946 , and of 
reco rd in said Clerk 's Office in Deed Book 34 at page 210. 
C. The nature of and the extent of the aforesaid right of way 
and the interest of each of the respective partie s hereto therein. 
D. The location of the "Shrader ::ioad11 and the interest of 
each of the re spective parties hereto therein. 
E. Any other matter deemed pertinent by the Commissioner or 
required to be so stated by any party in interest. 
ifotice was given to counsel of record stating the time and 
place for the execution of the said reference, on which date, 
Kovember 30, 1979, depositions were taken and reduced to writing 
and tho se present including l::.onald :,.; • Vaught, Attorney for Corr:-
plaina nt , :IV. F . Vellines, Jr ., and Charles G. Johnson, Counsel for 
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Defendant, the parties hereto, and the Collli~issioner viewed the 
premises. 
Counsel of record having notice of the taking of the same, were 
present at the hearing date . Therefore, after mature consideration 
of the law and the evidence, your Comrr. issioner respectfull y s ubmits 
the following report: 
A. WHETHER ALL PARTI:::: s I N INTEREST ARE PROPERLY BEFORE THE 
COURT. 
After reading the Bill of Complaint and the evidence of all 
partie s, your Commissioner is satisfied that all parties in interest 
are properly before the Court. 
B. THE LOCATION OF A CERTAIN RIGHT OF ';JAY ACROSS A TRACT OR 
FARCEL OF LA ND OWNED B~ DEFENDA?-JT, "vfHICE LA ND ·~h~s CONVEYED UNTO 
DEFEHDA~JT BY DE:C:D DATED SEPT~1·.BER 16, 1968 , OF RECORD I N THE OF?ICE 
OF' TnE CLERK OF TEE CIRCUIT COURT OF HIGHLA~m COUHTY I N DEED BOOK 
48 AT ?AGE 341, SAID RIGHT OF .;,'AY FOR THE BENEFIT OF A TR,1.CT OR 
FARCEL O? UiID CONVEYED UNTO COE~ LAINA 1·'.T BY DEED DATED f/.AY 6, 1946 , 
AND OF REC03:D J:,! SAID CLERK' 3 OFFICE IN DEED BOOK 34 hT ?AGE 210 . 
The Bill of Complaint represents that by deed dated 1.:arch 23 , 
1927, of record in Deed Book 25, at page 181 , r.~aggie Harper became 
the owner of a certain tract of real estate conta ining 353 acres, 
more or less, situate near what is locally known as the Forks of 
the i/iater, Lonterey Magisterial District , Highland County, Virginia 
=.at er, by deed dated tlovember 27, 1932 , Deed Book 27, page 498 , 
r.:abgie Harper, et vir, conveyed from t ne 353 acre tract of land , a 
tract containing 45 acres, more or less, unto C. D. and P . H. Gum , 
reserving unto herself a right of way over said 45 acres as f ollows 
"The parties of the first part reserve the right to remove the 
timber from their ad jo ining land over the land conveyed by this 
deed, with the least possible damage and at seasons of the year 
when the least damage would result therefrom". 
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That the deed dated July 20, 194v, of record in Deed Book 34 at 
page 354 C. D. Gum acquired all the interest of F . E. Gum in said 
45 acre tract. 
Finally by deed dated September 16 , 1966, of reco rd in Deed Book 
48 at page 341, the heir s of C. D. Gum conveyed the said 45 acre 
tract to the defendant, W. D. ; ard. 
By deed dated f:Iay L.J , 1946 and of record in Deed Book 34 at page 
210, I· .• agg ie Harper conveyed unto Dwight Har per a tra ct of l and con-
t aining 305 . 57 acres, this being the remainder of the aforesaid 
353 acre tract and the "adjoining l andsn , ref erred to in the re-
served right of way as aforesaid. 
The compar~t ive location of the seoarate several t r acts to 
plaintiff land is shown on defendant ts Exhibits B - D at points 
mar ked one on each exhibit . These points are circled on the 
respective plats . The road i n controversy i s marked a s Road B and 
~and r uns f r om the e nt rance in defendant t s pasture field, past the 
Gum house through mountain t e:-rain ( ~oad t.) and follows a descenc-
i ng path through lands now owned 0y _;i loyd Shrader . The road briefl 1 
cro sses the l ands of the plaintiff as shown on defendant ts Sxhibit 
B and D. The plaintiff concedes that he ha s no right of way "in 
(a) deed': . 
The road in question , locall y known as the Shrader Eoad , passes 
over the defendant ' s 45 acre tract leadi ng f rom Virginia Route 625 
to the 305 . 57 acre tract owned t;y the plaintiff whereby i r:gress and 
egress i s gained to plaintiffTs 305 . 57 acre tract . 
The disputed road as stated before runs from Route 625 across 
the 45 acre ':.iard t r act, t hr ough an old sugar orchard to the old Gum 
house. Fr om that point on the r oad fo llows up a hollow to the 
Ear per property further up t he r oad , with the road which cr osses a 
254 acre ·,1iard tract and it joins the Harper lands . Some of the 
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testimony described the road as the old "Shrader Road" while other 
testimony indicated that was not the name of the road. Be that as 
it may, I do not think the name designated has any particular bear-
ing here . 
The description of the right of way or road in question is taken 
from t he exhibit maps filed by the defendant and from statements 
made by the plaintiff in his pl eadings. 
C. TEE NATURE OF AND THE EXTENT CF THE AFORESAID RIGHT OF 'i/AY 
AND THE n.;'I'ERE3T CF EACI-i C? THE RESPECTIVE FARTIES HERETO TEEREIN. 
This inquiry seems to raise the question of the right of the 
plaintiff in this case to have an injunction to prohibit the de -
fendant from interferring in any way with the use of the said road 
to t he Harper lands further on the mountain . This brings immediate-
ly the question of the necessity of the road and whether or not it 
is t he only reasonable access t hereto. Also , when we speak of road 
necess ity we come to t he question of prescriptive right which leads 
us further int o t he question of adverse possession. 
The plaintiff and his witnesses in their evidence state that 
for a period of over 50 years t he complainant a nd his predecessors 
in tit le hcve used the Shrader Road, or the road in question, for 
this purpose and for the removal of wood and timber therefrom , 
which sa id use has been open, hostile, notorious and uninterrupted 
with claim of right during tha.t period of time . Jwi ght Harper, 
first witness, states t hat t he road leads f rom t he ./arks of the 
J ater Road and goes all the way up to the Shrader Place. Further, 
the only access to t hat l a nd is up this Shrader Road. Your Com-
missioner, when viewing t~e premises, observed that the north side 
of the mountain is very steep and impossible to build a roa d there. 
Harper says that t here have been 100 1 s of l , 000 1 s of feet of logs 
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hauled down over the Shrader Road in the pa st. 
Harper at his deposition, (p. 3), was aske d, 1'Do you know of 
your own knowledge any time that your· grandfather or your f ather 
owned the road that timber was brought out over t he Shrader rtoad?" 
Answer: "Any time any timber that came from the back side be hind 
t her e on the s outh side came down that way." .i. brought some logs 
down about 1938 a nd 1939, (p. 4), "I hauled some logs out in 1964 
and 65. Around about 1968 ~:Ir. T:ia rd locked the gate. I have asked 
him several time s to give me a key t o t hat l a nd and he said he woul • 
At one time he told me, if you want to take timber out over here 
sometime we wi l l work something out and I will give you a key to 
that land but he never did till about 4 years a go. He ga ve me a 
key and I was able t o use it one time to take people back up in 
t here t o show them the property and then after that he changed the 
locks ." Prior to Lr. ·:./ard's acq uisition of the l a nd t here was no 
restrict~on whatever on the use of the r oad. 
At p. 6 he testified that Charlie Gum allowed his father and 
grandfather or anyone else who had business up there t o us e the 
road and t h is permission was given freely to anyone who had any 
use of the road, ( p . 16) . 
Leo Samples, another witness, (~ . 19), corroborates Harper's 
testimony that plaintiff had hauled timber one to two times per 
year over t he roa d . 
Homer Helmick, (p. 40), testified t hat on two occasions between 
1940 and 1960 he t ook timber off Harper over the road. He also 
testified that Charlie Gum never turned anyone down if they had 
reason t o use the roa d, (p . 39). 
In 6B I".lichie Ts Jurispr udence on Easements' Sec. 7 - a' easement 
can be created by an express grant or by an instrument of convey-
a nce but in t he fina l analysis nthe intent of t~e parties determin s 
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s to what should pass by the conveyance and what should remain in 
he grantor are perfectly plainn. It ap~ears to t h is Com.~issioner 
hat the wording of t he right of way reserved by r1~agg i e Harper, in 
eed Book 27, page 498, makes it plain that she reserved the right 
to reoove timber from the adjoining Harper property, t he 305 acre 
parcel, over the 45 acre tract. The evidence shows further that the 
current road from Route 625 to the Gum house was constructed after 
the Harper to Gum 45 acre conveyance and was used by complainant 
and his predecessors in title. This ro2d portion connected at the 
Gum house with the balance of the road whic h crosses t t e 254 acre 
T.fard property. These road s are s hown on tI'-e plat exhibits. 
In Craig v. Kennedy, 202 Va. 654, an Augusta County case, the 
court asserted the general principal of law ar-p licable to easements 
and the law in Virginia is well settled. "In order to establish 
a private ri ght of way over t he l a nds of another by prescription 
it must apr ear that the use of the road way by the claimant was 
adverse, under claim of right, exclusive, continuous, uninterrupted 
and with knowledge and acquiescence of the owner of t he l a nd over 
which it passes, and th&t such use has been continuous for a period 
of at least 20 years." 
Fowell v. i·~cGee, 191 Va. 315 , 321, 60 S. E. 597; '.Hlliams v. 
Green, 111 Va. 205, 0$ S. E. 253. ·.ie have said many times that 
w1'ihere there has been an open, vi s ible, continuous a nd unmolested 
use of a road across the land of another for at least 20 years, the 
use will be presumed to be under claim of right, and places upon 
the owner of the servient estate the burden of rebutting this 
presumption by showing that the use was permissive and not under a 
claim of right •11 
In my opinion t he evidence is uncontradicted t hat t he use of 
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the road way through the 45 acre tract of land by Harper and his 
predecessors in title for a period of over 50 years was open, 
visible, continuous and without objection from any of t he prede-
cessors in title. The right of way in this case was never blocked 
or its use prohibited until t he defendant placed a lock on the gate 
and refused to g ive the pl aintiff a key to t he lock. 
The Court further held, in Craig v. Kennedy, Supra, r;rn view of 
our conclusion that Kennedy acquired an easement by prescription it 
is unnecessary for us to discuss whether he acquir ed an easement by 
necessity . Suffice t hat t here is much evidence to support the view 
that he did acquire an easement by necessity''. 
The pleadings and the evidence in this case would seem to bear 
out the law as quoted in the last three cases cited . In t he first 
place t here i s the element of adversity. The use of the road can 
not be used by permission of t he owner . The Harpers did not ask 
permission from Gum, the former owner of the 45 acre 'ilard tract, to 
use t he r oad . The complainant did not ask permission because he 
assumed he ha d a right of way (p . 16 ). The complainant nor his 
father felt t he need to ask permission to us e the r oad (p . 17 ). 
Leo Samples testif ied that in 1935 Gum told Samples that Earper , 
Sizn.'Tlons, ~~atwick Lumber Co., and t he owners of the Shrader Fl a ce 
had a right of way over his, Gum's, l and (p . 20). The evidence 
points t o the conclusion t hat the use of the road by complainant 
and his predecessors in title was adverse to Gum , was without Gum 
having given t hem permission . Harper had a right of way over t he 
45 acre tract. Gum believed t hat Harper and others ha d a right of 
way over him . Why would Harpem ask permission when they assumed 
t hey had a right of way? ( p . 16) ·.1hy would Gum be giving permissi n 
t o use the road to persons whom he recognized as having a right of 
way over t he r oad? 
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The complainant made open and public use of the easement when 
he hauled logs and timber on the road on numerous occasions over a 
period longer t han 40 years, beginning as early as 1938 and continu-
ing through the 1960 1 s. He traveled the road which ran by the Gum 
house. The witnesses in his support had knowledge of 2arper's use 
of the road (p. 34, 39). The witnesses for the defendant were con-
tradictory concerning Harper's use of t h e road. At page 87, 77, 
Helen Helmick did not see Harper hauling timber down the road but 
her mother, ~ .innie Gum, wife of Charles Gum, recalled seeing plain-
tiff hauling on the road. The use by Harper of the road seems by 
this evidence to be under a claim of right. 
As stated in the memorandum filed by counsel for plaintiff, ther 
is the requisite of exclusiveness of the use of the easement . 
Exclusive in the broad sense means a use not shared with t he general 
public. Totten v. Stuart, 143 Va. 201 (1925), ttit can be an ex-
elusive us e and others may acquire an easement by pre scription as 
long a s it is not used by t he general ~ublic". 
The road was not a public one, t he road wa s not ma intained by 
the Highway Department in its secondary system a nd had f or years 
been limited to t hose people who were either living along the road 
or on the mountain or logging f rom the mountain. Those using the 
road asked permission as did Homer Eelmick and others ( p. 39 , 77, 
80). 
The use of t he road was continuous f rom the late 30 's up until 
the gate was locked by def endant. The evidence seems to be that 
the last hauling of timber over the road was as late as 1964-66. 
However, t he road ha d been used for many years prior to that time. 
(p. 4-b) During t h is time period the complainant and his father 
regularly used t he road as necessary for the hauling of logs and 
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timber and for ingress and egress. The complainant and his father 
before him, used the road for a longer period of more than 20 years 
which use was interrupted by Gur;. and not interrupted by '.lard until 
the lat e 6G 1 s when he put a lock on the gate . 
Finally t he complainant's use of the road certainly was with the 
knowledge and acquiescence of the Gums and there was no evidence 
that Charlie Gum ever denied access to the Harpers or protested 
their use of the road. 
On the use of t he road, Vernon Tacy , (p. 45), testified that he 
had been coming to t~is property with 1.:r . ~ard for a period of 15 
years. The road hc.: d been used fo r many years as shown by the evide e 
before Tacy was familiar with the road and t he property and I can 
not see that his evidence would have any bearing whatever on the 
use of the road. 
The plaintiff did not assert or refe r to any right of way over 
the road (p . 65) and he did not assert any right of way over the 
road at the time 'ilard locked the gate. He did not have to claim a 
right to use the road because he and his predecessors in title had 
been using the road for the 20 yea r period required by statute with 
no objection by anyone. 
Floyd Shrader for the defendant testified thot a lumber company 
had used the road for a couple of years to haul timber. (F · 85) 
~:.:rs. Eelmick , a •,/i tness for t he defendant, testified that she had 
lived with her parents, the Gums, for 21 years and never observed 
:;:)wight Harper or his father hauling timber over the road ( p . 87) • 
She further testified that if anyone asked permission to use the 
road, her father would give it and stated that a l ot of people 
hauled timber and pulf wood over the road (p . 88) . 
These quotes from t he evidence of the witnesses for the defend-
ant show that the road had been used off and on, and continuous, 
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for a period longer than the statutory period of 20 years, apparentl 
with no objection of anyone at any time except Ward placed a lock 
on the gate. This evidence should not degrade from t he evidence 
produced by the plaintiff as to the use of the road by many people 
over the years without asking permission to us e the same. 
In spite of the evidence presented by the defendant, it is the 
conclusion of the Commissioner that all of the elements of a pre-
scriptive right to the use of the road h2 s been established by the 
plaintiff. 
The Commissioner is of t he Of inion t ha t the elements to estab-
lish ea sement by prescription, that is adverse use, under claim of 
right, exclusive, continuous, uninterrupted, and with the knowledge 
and acquiescence of the land owner for at least 20 years, has all 
been established and t he plaintiff has acquired the right of way 
over the property in question. I t is· further my opinion that he is 
entitled to a permanent in j unction restraining and en j oining -.~· . D. 
~ard a nd his predecessors in title from in any way interfering with 
the use of said road way and r ight of vm y by Harper, his agents, 
successors and 2ssigns, or from doing any act wh ich may interfere 
with the free use and enjoyment of t he said right of way by Harper. 
aobertson v. Robertson 214 Va. 76, (1973), the Court held that 
to establish easement by prescription, the Court must find use was 
adverse, under claim of right, exclusive, continuous, uninterrupted 
and 1:iith the knowledge and acquiescence of t he l a nd owner for at 
l east 20 years. Non use of easement coupled with acts which evi-
dence an intent to abandon or which evidences adverse use by owner 
of t he servient esta t e, acquiesced in an owner of dominant estate, 
constitute abandonment. The burden rests upon t he parties claiming 
such abandonment to prove it by clear and unequivocal evidence. 
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Factual determination that owner of dominant tract had t he right 
to the use the road way will not be disturbed. 
D. THE LOCATION OF THE "SE~DER ROAD" AND THE INTEREST OF EACH 
OF THE RESPECTIVE ?AHTIES HERETO THEREIN. 
This inquiry has been sufficiently answered herein before and 
does not require further consideration. 
E. ANY OTHER EATTER DEEMED FEF.TINENT BY THE C O~ir;:ISSICNER OR 
REQUIRED TO BE SO STATED BY ANY PARTY IN I NTEREST . 
• 
Your Cor.unissioner does not know of any matter pertinent which 
has not been discussed or req uired to be discussed by any party in 
interest. 
Given under my hand this dd. day of December , 1982 . 
~ ~ \ p .-
"--'"R . Turner Jone 
Commissioner in Chancery 
CERTIFIC.:..T:S 
This is t o certify that on this /.:3 'ff.- day of Decef.lber, 1982, I 
mailed a copy of t h i s report to Ron ~ . Vaught , Esquire, Counsel for 
Complainant, Hot Springs , Virginia 24445, t o ·,:ilson F . Vell ines, Jr 
Esquire, P . O. Box 235, Staunt on, Virginia 24401, and Char les G. 
Johns on , Esq uire, Attorney at Law, Clarksburg , -, iest Virginia 26301, 
Counse l for Defendant . 
11.3 
EXCEPTIONS TO COMMISSIONER'S 
REPORT 
Your Defendant, w. D. Ward, by counsel, excepts to 
the findings of the Honorable R. Turner Jones as set 
forth in his report filed in the above captioned cause 
on December 13, 1982, which exceptions are as follows: 
1. Paragraph Bat Page 3, Paragraph 5, is excepted 
to as incorrectly describing the location of the right-of-way 
or license as it crosses a 45 acre tract. 
2. Paragraph C contains erroneous conclusions of 
fact and law and is excepted to in tote for reasons set 
forth in Defendant's Memorandum and Rebuttal Memorandum 
of Authority. 
3. A hearing is requested on the exceptions filed 
and it is further requested that written supplementary 
memoranda be submitted prior to said hearing, at the election 
of counsel. 
WHEREFORE, your Defendant prays that this Honorable 
Court overrule the findings of the Commissioner as set forth 
in his report and grant judgment unto the Defendant. 
RHEA, VELL]~ GARRISON 
BY ~Tiiles, Jr. 
P. o. Box 235 
W. D. WARD 
BY COUNSEL 
Staunton, Virginia 24401 
CERTIFICATE 
I hereby certify that I mailed a true copy of the 
foregoing Exceptions to Commissioner's Report to Ronald w. 
Vaught, Esquire, Attorney at Law, Hot Springs, Virginia 24445 
this 21st day of December, 1982. 
1.11 
W. F. Vellines, Jr. 
<!!nmmnuwraltq nf 1tlirginia 
JUDGES 
WILLIAMS. MOFFETT , JR. 
AU&USTA COUNTY COURTHOUS( 
P . 0 . BOX 619 
STAUNTON , V I RGINIA 24401 
11031 ua.-931 
RUDOLPH BUMGARDNER, Ill 
CITY HALL 
P . 0 . BOX 158 
STAUNTON, VIRGINIA 24401 
170311116-5421 
DUNCAN M. BYRD , JR . 
CI RCU 
COUNT' 
COUNTY OF AUGUSTA 
COUNTY OF 8.UH 
COUNTY OF BOTcTOURT 
COUNTY OF CRAIG 
COUNTY OF HIGHLANO 
COUNTY OF ROCKIRIOGC 
P . O. llOX 670 
COVINGTON, VIRGINIA 2U21 
17031 N2-4430 TWENTY-FIFTH JUDICIAL CIRCUIT CITY OF BUCNA V ISTA 
CITY OF CLIFTON FORGC 
PAUL A. HOLSTEIN, RETIRED 
903 BOWYCR L.AN[ 
L.CXIN&TON, VIRGINIA ZUIO 
17031 413~37 
CITY OF STAUNTOH 
Mr. Ronald W. Vaught Mr. W. F. Vellines, Jr. 
Rhea, Vellines & Garrison 
P.O. Box 235 
E. s. Solomon & associates 
P.O. Drawer R 
Hot Springs, Virginia 24445 Staunton, Virginia 24401 
RE: Dwight Harper v. W. D. Ward 
This matter was argued ':before the Court on January 5, 1984, upon the 
exceptions to the report of the Commissioner in Chancery. This matter has been 
pending for quite sometime and the·· r.ecord is extensive. The primary issue is 
whether or not the Complainan~ has acquired an easement by prescription across 
the lands of the Defendant. The Court will not recite the facts. Suffice it 
to say that the Commissioner has made numerous findings of fact and conclusions 
of law. These findings, while not entitled to the weight of a jury verdict, are 
entitled to great weight and should not be arbitrarily disturbed. Code of Virginia, 
1950, as amended, Section 8.01-610. See also numerous cases cited in annotations. 
The report is prima facie correct. Raiford v. Raiford, 193 Va. 221 (1952). 
654 (1961) 
As stated by our Supreme Court in the case of Craig v , Kennedy, 202 Va. 
The general principles of law applicable to easements have often 
been before this Court, and the law in Virginia is well settled. 
In order to establish a private right of way over the lands of 
another by prescription it must appear that the use of the roadway 
by the claimant was adverse, under claim or right, exclusive, con-
tinuous, uninterrupted, and with knowledge and acquiescence of the 
owner of the land over which it passes, and that such use has con-
tinued for a period of at least twenty years .. Powell v. Magee, 191 Va. 
315, 321, 60 S.E. ed 897, 900; Williams v. Green, 111 Va. 205, 207-208, 
68 S.E. 253, 254. 
Mr. Ronald W. Vaught 
Mr. W. F. Vellines, Jr. 
RE: Harper v. Ward 
Page 2 
We have said many times that 'Where there has been an open, visible•, 
continuous and unmolested use of a road across the land of another 
for at least twenty years, the use will be presumed to be under claim 
of right, and places upon the owner of the servient estate the burden 
of rebutting this presumption by showing that the use was permissive, 
and not under a claim of right.' Powell v. Magee, supra; Rives v. 
Gooch, 157 Va. 661, 663, 162 S.E. 184; Davis v. Wilkinson; 140 Va. 
672, 675, 676, 125 S.E. 700, 701, 702. 
First, the defendant urges the Court to rule that the use in this case 
was permissive and not host i le, under a claim of right . As in Kent v. Dobyns, 112 Va. 
586 (1911) at p. 588, t he defendant urges that the permissive u5e"Of t he road was a 
result of generations of being allied by ties of consanguinity, affinity and friend-
ship. The complainant urges that they never asked permission, that they always 
assumed they had a right of way. Whether a user is adver se or merely permissive 
is ordinarily a question of fact. 25 Am Jur 2d Easements and Licenses §51. Adverse 
or hostile use, and §54. Effect of permissive use. Permissive user means more than 
acquiescence, it denotes permission in fact, expressly or by necessary implication, 
or a license. 25 Am Jur 2d, Easements and Licenses, § 54, Id. This distinction 
is not made clear in much of the tes"l:'.i~ony presented in the-action at bar. 
The evidence is in conf.li.Ci:: o:p this point. The Commissioner has 
determined the use was adverse. Thi~ finding is supported by the ev idence and the 
coort will not disturb this finding·_ •.. ·.· · 
The defendant .also ·argues that the complainant's use was not exclusive 
but on the contrary, as in Witt v. Creasey, 117 Va. 872 ( 1915), he urges that the 
use here was in common with others and that a use by t he neighborhood generally 
under an implied license or permission negatives a presumption in favor of any par-
ticular individual that his use was adverse and exclusive. In Kent v. Dobyns, Id. 
p. 587 and 588, our Supreme Court stated that in order to satisfy t he exclusive~ 
principle it is not essential "that the claimant shall be t he only one to enjoy the 
right of way, since other persons may likewise acquire a prescriptive right to use 
it; nevertheless, claimant's right must be exclusive i n the sense that it does not 
depend ·for its enjoyment upon similar rights in others." Here the road in question 
has been used by others. Some use has been governed by granted easements, others 
by permission, while the origin of some of remainder is unclear. Again the dis-
tinction between acquiescence and permission is not made clear. It is clear the 
roac was not a public road. While others used the road, the use by the claimant 
was exclusive in the sense that it did not depend for its enjoyment upon similar 
rights in others. ~ v. Dobyns, Id. 
Finally,, the defendant urges that the use was not continuous and un-
interrupted for the requisite period. ~-~i:'.-"' · : _ : :: <,~:'-~'.'.· 
By 'continuous and uninterrupted' use is ~~J! use -iha~.-~~ot 
interrupted by the act of the owner of thtitB)fd, :-ou·.,by .:VahJotary 
abandonment by the party claiming the easement. 
11.6 
Mr. Ronald W. Vaught 
Mr. W. F. Vellines, Jr. 
RE: Harper v. Ward 
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It has been said that the correct rule as to continuity of use 
to give a perscriptive right to an easement and what shall con-
stitute such continuity can be stated only with reference to the 
nature and character of the right claimed, and it is sometimes 
said that there must be such continuity of user as the right claimed 
permits . This statement of the rule does not mean, however, that the 
right can be acquired by occasional and sporadic acts for temporary 
purposes. An occasional user for a particular purpose is mt sufficient 
to sustain the right. But failure to use an easement when not needed 
does not disprove a continuity of use shown by using it when needed . 
Thus, the uninterrupted and continuous enjoyment of a right of way 
necessary to constitute adverse possession, for instance, does not 
require the use thereof every day for the statutory period, but 
simply the exercise of the right more or less frequently according 
to the nature of the use. 
25 Am Jur 2d, Easements and Licenses, § 56, Continuous and uninterrupted use. 
This is the most difficult issue to resolve. As the Court stated at oral argument, 
and as shown in the quoted authority above, the amount of use necessary to satisfy 
the principle of continuity depends upon the nature and character of the easement 
claimed. Clearly, in this case the use has not been interrupted by act of the 
owner of the land during the applicable time period or by voluntary abandonment by 
the complainant. But has the use been only occasional and sporadic? Considering 
the totality of the evidence and circumstances, most significantly the nature and 
character of this use, the Court is of the opinion that the requisite proof of contin-
uity ha's been sustained. 
The location of the easement is clear on the ground and the Counnissioner 
has described it as clearly as possible consistent with the evidence before the 
Court . That location has become fixed by implication through use . 25 Am Jur 2d, 
Easements and Licenses, § 67, Location of way by agreement or acquiescense of parties; 
Gish v . Roanoke, 119 Va . 519 (1916). 
The report of the Counnissioner in Chancery is confirmed and the exceptions 
of the defendant overruled. Mr. Vaught is directed to prepare a decree consistent 
with these findings. 
DMBjr/js 
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I" VIRGINIA: IN THE CIRCUIT COURT OF HIGHLAND COUNTY I 
I: 
DWIGHT HARPER, 
Complainant 
: ~ 
I' 
!1 v. i; 
I· 
I w. D. WARD, 
Defendant 
It 
DECREE 
i' This cause came this day to be again heard on the papers 
formerly read and the Orders and Decrees entered herein ; upon 
the Report of R. Turner Jones, Special Commissioner in Chancery, 
Ii duly filed herein, notice of the return and filing of which 
1: 
•t was duly given and certified as required by law, ten { 10) days !I 
;1 having elapsed since the filing of same, upon the Exceptions 
.1 
!l 
, filed thereto by W. F. Vellines, Jr., counsel for W. D. Ward, 
" I· 
j l on the 21st day of December 1982; and was argued by counsel 
I before the Court on January 5, 1984. 
I I 
I 
I And the Court having maturely considered the evidence herein ) I 
the Report of the aforesaid Special Commissioner in Chancery, 
!i 
and the Exceptions filed thereto, 
I! ,, 
I UPON CON~$DERATION WHEREOF, the Court doth reject the 
.:1 Ii Exceptions filed herein to the said Special Commissioner's 
Ii 
Ii
i Report and doth ADJUDGE , ORDER, AND DECREE that the Report of 
R. Turner Jones, Special Commissioner, be, and hereby is approved 
i' 
I 
l ratified, and confirmed in all respects. i, 
ii 
I• 
I' 
II 
! 
11 
" I' 
The transcript of any hearing in this cause shall become 
a part of the record upon entry of this Order. 
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I 
I 
The Court doth further ADJUDGE, ORDER, AND DECREE that the 
I 
:I costs of this proceeding be taxed as a cost of and be paid by 
! 
1 the Defendant W. D. Ward. I 
.I And there being nothing further to be done in this matter, 
I I it is ORDERED stricken from the docket of this Court and filed 
1
! among the ended causes. 
I: 
1, 
,. 
1! Enter this 
1
j Requested: 
11 
Seen: 
:i ~Ye / //3 
r Counsel for Defenda nt 
! 
i 
I 
. 
,I 
·1 
I 
i 
'1 1. 
II I; 
I! 
i1 
I 
,, 
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4. 
RHEA, VELLINES 
&GARRISON 
Attomey$-<1f·low 
Staunton. Virginia 
UIOl 
VIRGINIA: IN THE CIRCUIT COURT OF HIGHLAND COUNTY 
DWIGHT HARPER, 
Complainant 
v. 
W. D. WARD, 
Defendant 
NOTICE OF APPEAL 
The Defendant, w. D. Ward, hereby gives notice of appeal 
from the decree of this Court entered on February 29, 1984, 
and further gives notice that the trial transcript has been 
made a part of the record pursuant to Rule 5: 9 (a) of the 
Rules of the Supreme Court of Virginia. 
W. D. WA~D 
BY COUNSEL 
GARRISON 
By~(-,4.~,..a..t::-.;~,--~~~~~~­
Ve l lines, Jr. 
Box 235 
Staunton, Virginia 24401 
CERTIFICATE 
I hereby certify that I have mailed a true copy of the 
foregoing Notice of Appeal to Ronald W. Vaught, Esquire at 
P. o. Drawer R, Hot Springs, Virginia 24445 and to 
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RHEA. VELLINES 
& GARRISON 
Attomeys-,,t-Law 
Staunton, Virginia 
24401 
Charles G. Johnson, Esquire, at Johnson & Johnson, P. O. 
Box 2332, Clarksburg, West Virginia 26301, thi s 14th day 
of March, 1984. 
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- W. F. Vellines, Jr. 
- 2-
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ASSIGNMENT OF ERROi 
The Chancellor erred in ruling that· the ev idence presented 
before th~ Commissioner established a prescriptive right-of-way 
over the lands of Appellant. 
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acknowledtiment recorded in Deed Book ·No. 30, page 202. 
Teste: 
MRS. D. A. HARPER TO F. M. BARNETT 
TEIS DEED,. ma.de thl:a 2nd day of August, 1937, by and between Jira. n . .n.• 
Harper and D. A. Harper, her husband~ parties of the first part, and F. M. Barnett, 
party of the second part, all of the County of Hi~hland ana State of Virginia, 
·:/ITNESSETH: That for and in consideration of the sum of Two HUndred 
Fifty Dollars ($250.00) cash in hand paid, receipt of which is her&.lJy acknowledged, 
the p:-u-ties .of the first part hereby grant, bargain, ~ell and convey wito the party 
of the second part, with covenants of GENERAL VIARRAN'l.'Y, all of that certain tract 
of' timber located in Highland Cowity, Virginia, about seven miles northeast of 
r.:onterey , Virginia, on the south Branch of the Potornac River, being on the home 
pibace and <1t t::e place of residence of' the pa.rties of the :f'irst part, except the 
locu.;;t timber, and being all of the do~m, dead and standing timber on the east 
side c·f the South Branch River, and said tract pf land on which the timber is grow-
ing is bour.ded by the lands of Charlie Gum and Ed Simmons. 
Said timber shall be removed within eighteen months frOCil the date of this 
deed. 
The parties of the first part further grant and convey all necessary mill 
sites and necessary rights of way for the removal of the timber herecy conveyed, 
together •i th the right to remove any other timber that the party of the second 
part, or his succesm>rs in title, may purchase, over the land on which this timber 
is growing to the public road. 
'.'Ii tr.ess the followi% signatures: 
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It.rs. D. A. Harper 
D. A. Harper 





